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PREFATORY NOTE.

OX now revising the following pages, I am still of
opinion that, from the interest of the subject, and
the duty of never letting Braxfield and the years
1793 and 1794 be forgotten, they are not unworthy
of publication. Indeed, if William and John
Murray, the sons of Lord Henderland, and Lord
Dunfermline, the nephew of Lord Abercromby, and
George Swinton, the son of Lord Swinton, did not
survive (and long may they do so), I rather think
that I would publish it myself. My friend Swinton
is of far less consequence than the other three,
because his long residence in India has withdrawn
him from the knowledge of these things. But, on
the whole, it is better to wait.
H. COCKBURN.

17th August 1853.
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INTRODUCTION.

BaroN HUME says, in his Commentaries, that there
was no trial for sedition in Scotland between the
years 1703 and 1793. This is true ; but the state-
ment might have been carried much further ; be-
cause, 80 far as I (who, however, am no antiquary)
can discover, there was never any trial for pure sedi-
tion in Scotland till 1793. The acts in which sedition
would now be held to exist had no doubt occurred
with great frequency, and been punished with
bloody severity. But I do not see that they had
ever been prosecuted merely as seditious. They
had been dealt with as offences of a different char-
acter—chiefly as leasing-making and as treason—
and were tried on different principles and with a
view to a different result from what proper sedition
would have been. Trials for sedition are the reme-
dies of a somewhat orderly age. They can scarcely
occur in times so rude or so tyrannical as to exclude
the idea that political intemperance may be a mere
excess in the exercise of constitutional liberty. In
the summary reasoning of barbarous power, every
opposition to existing authority is high treason.
It may be doubted whether even the word Sedi-
tion was known anciently as a legal term in our
VOL. L A



2 INTRODUCTION.

law, at least in its present sense.! But carrying
the absence of trials for sedition no further back
than 1703, then the fact is that during the ninety
years between that period and 1793, our law of
sedition had not been ripened by a single judicial
case.

In 1793 the memorable cases which arose out
of the French Revolution began. These continued,
but at considerable intervals, till 1802, and all the
important ones were over in 1794. After 1802 there
was a pause till 1817, when there were two trials
more. These were followed by one in 1819, and
by the case of Macleod in 1820 ; and then by that
of Grant and others in 1848, since which time the
sword has slept in its scabbard. The result is, that
between 1703 and 1848,% a period of 145 years, we
have only had 23 charges of sedition, including all
the outlawries and the affair of Captain Johnstone,
which, though connected with sedition, was a matter
of contempt.

This handful of examples, most of them dis-
posed of during seasons singularly unfavourable for
the calm exercise of judicial reason, constitute the
whole body of our sedition law, in so far as it de-
pends on native precedent ; and none even of these

1 1 only see two examples of it—both noticed by Pitcairn in his
Criminal Trials, vol. i. p. 204, A.p. 1537, and vol. i. p. 330, A.D. 1543.
But though the word be employed there, the thing is not our modern
sedition. One of the charges is for exciting * Sedition and insurrection
between the neighbourhood and the inhabitants of the burgh of Air.” The
other is a complication of stabbing in court, invading magistrates, and
convocation of the lieges. Mackenzie’s Title on Secdition implies that his
mind had not conceived our modern meaning of this term.

2 This, though written years ago, was revised in 1848.
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cases existed when the first trials began in 1793.
So that, though diffidence certainly does not seem
to have weakened the judges of those days, they had
actually no precedent whatever to guide them. They
were the makers of the law. Indeed, so entirely
were they its very creators, that the whole law
since evolved by their successors amounts to nothing
beyond a general adoption of what was said and
done by the judges of 1793 and 1794.

It is very important to examine the spirit in
which the law was thus made. There are no judi-
cial proceedings in which the public has a greater
interest than in those touching sedition. Its law is
intertwined with the exercise of public rights; it
is very liable to be abused ; and public excitement,
which chiefly generates the offence, tends to involve
numbers in its consequences.

Now, What s Sedition 2 considered, I mean, as
a public crime, distinct from what the law of Eng-
land treats as libels upon individuals.! It is only
the offence as against the public, though this offence
may be committed by libelling individual public
officers as such, that is dealt with as sedition by the
law of Scotland. To denote this public crime, our

! Aund what a mercy it is to keep out of the English law of personal
libel! It has got some common sense put into it of late. But still its
rules about the admissibility and the rejection of truth, as a defence or as
a palliation ;—about the different effects of different forms of proceeding,
a8 by ez officio information, criminal information, or action of damages ;—
about the principle of provocation to break the peace ;—and about various
other matters,—make it so peculiar a mass that it can be used by no other
legal system except as a beacon. See Edinburgh Review, No. 53, Art. 6
(which I have no doubt was written by Brougham), for an exposition
of it.
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law generally employs, and always should employ,
the simple term Sedition. The law of England (as
I understand) does not use this word as a nomen
iuris by itself, but considers seditiousness as only a
quality of some other offence. But this difference
of expression makes no substantial difference on the
thing itself. In one form or other, the law of both
countries recognises seditiousness as criminal.

WHAT 18 1T ?

Few have handled this matter without lament-
ing their incapacity to answer this question with
much precision. Nor have they merely thought
themselves baffled in trying to give a logical defini-
tion of it—that is, a definition which, while it com-
prehends all that ought to be included, excludes all
that ought to be omitted ; but they seem in general
to have been oppressed by their inability to furnish
such an explanation as may suffice for the practical
guidance of the lieges.

It does not seem to me that they have been so
unsuccessful as they suppose. But, apparently, they
have mistaken the rule for its exemplifications and its
application.  They have, in fact, given the rule, or
at least its principles, accurately enough ; but they
have very often confused it by bad illustrations.
And people view special cases of sedition in such
opposite lights, that wherever the example is in-
corporated with the definition as a part of it, the
chance is that the definition will not be universally
assented to.
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Lord Brougham says, in his evidence before the
Commons Committee in 1834 : I have never yet
seen, nor have I been able myself to hit upon any-
thing like a definition of libel, or even of sedition,
which possessed the qualities of a definition ; and
I cannot help thinking that the difficulty is not
accidental, but essentially inherent in the nature of
the subject.” Headds that the absence of definition
creates no practical inconvenience. “ People talk as
if libel were the only thing not defined. But I
should like to know what definition could be given of
assault, or cheating, or conspiracy, that is not vague.”

Certainly, they are all vague; that is, not ab-
solutely exact. Few definitions of moral things are.
But, for practical purposes, and discarding mere
logical nicety, there is a difference both in the
degree and in the nature of the vagueness, in the
descriptions of sedition, and in the descriptions of
most other crimes, that is real and important.

The inquiry in ordinary trials is over as soon as
two things are ascertained: First, Was the act
charged done ?—was a person killed ? Secondly, If
done, was it done criminally ? that is, was the act
justified, or palliated, by any of the fixed legal
defences or mitigations? This last consideration
may seem to throw everything as loose as in a
trial for sedition, where the question always is,
Was the deed done criminally ? But there is this
essential difference, that the rules furnished by the
law for fixing its true character on the act of killing,
are infinitely clearer than those applicable to sedition,
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and there is little or nothing to warp people’s minds
in applying them. There is no question of expediency
in the trial of other offences ; nor is their investiga-
tion much perplexed by doubts about untention.
Considerations of expediency are excluded by the
law ; of intention by the facts. The law does not
announce that fabricating another man’s signature,
or abstracting his purse, are criminal or innocent
according to their tendency. Holding its own
opinion of their tendency, and not leaving this to be
speculated about, it condemns the acts absolutely.
And since the act is positively prohibited, and
obedience to the law is an obligation, the guiltiness
of the motive, that is, of the intention to break the
law, is generally involved in the existence of the
fact charged. No prisoner, charged with robbery or
perjury, dreams of defending himself on the plea
that he did not know that the acts constituting
these offences were criminal, or that he had any dis-
cretion as to performing them.

If the people had no political rights, the law of
sedition would be capable of being equally clearly
applied. But they have rights; the exercise of
which, and the excess called sedition, are extremely
apt to run into each other. These rights are chiefly,
(1) That free political criticism is the privilege of
every subject of this realm. Every person may not
only form, but he may express, his honest opinion
of every public principle, every supposed defect,
every measure, and every public man as such; (2)
That in order to give effect to his opinion, he may
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not only petition Parliament, or any of its branches,
freely, but, under certain restrictions, may try to
bring the public to his way of thinking. Mr. Justice
Allybone, to be sure, simplified the law, on the trial
of the bishops, by laying it down that “no private
man can take upon him to write against the actual
exercise of the Government, unless he have the leave
of the Government, but he makes a libel, be what ke
writes true or false. No private man can justify
taking upon himself to write concerning the Govern-
ment. For what hasa private man to do with Govern-
ment unless his interest be shaken ?” (State Trials,
vol. xii. p. 427.) Phillipps thinks that this opinion
‘““was the last, probably, of the kind delivered from
the English bench.” (Phillipps’s Collection of State
Trials, vol. ii. p. 319.) But Mackintosh says (Reign
of James II., p. 267, 4to) that “it has often been
repeated in better times, though in milder terms, and
with some reservations.” Whether it was repeated or
not, on the Scotch bench, in equally positive terms,
and with no qualification whatever, the following
trials will enable any one to determine.

Now this privilege of free discussion entitles
every man, on trial for sedition, to plead that the
tendency of the act imputed to him was not
politically hurtful ; and that the act being innocent,
his intention in performing it cannot be considered
bad. The relevancy of this defence introduces the
legitimate consideration of political topics and occur-
rences. There is thus always a debateable space
between the accused and the State, which is the
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natural field of sedition. Itis a field, on the opposite
sides of which the State and the people are very apt
to try to encroach ; and it requires a long practice
of good government to regulate the competition
properly. The first point is, to tell the people,
as distinctly as possible, what it is that they may,
and what it is that they may not, lawfully do.
Every holder of a privilege so liable to be exceeded
is well entitled to require the law to solve, for his
guidance, the problem of what amount of liberty
remains to him after exhausting the legal restraint.

Speaking generally, it seems to me that there
are three qualities that enter into, and complete,
the composition of sedition :—

1. There must be a publication of sentiment.
Most other crimes are committed by acts alone.
It is only by the illegal expression of thought that
sedition can be perpetrated. This is usually done
by spoken, or by written, or printed words; but
it may be by banners, pictures, effigies, signs,
gestures, inarticulate sounds, such as hissing or
groaning, or by any other expression of opinion or
feeling. And it is immaterial in what style or
form the feeling is evinced—statement, denuncia-
tion, invective, irony, allegory, ridicule, prose or
verse—anything will do that conveys the criminal
thought.

2. The guilt, when analysed, resolves into dis-
respect towards the authority of the State ; meaning
by disrespect all criminal obloquy or ridicule, or
defiance ; and by the Stute, not merely the supreme
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power, but all the high political bodies and officers
that represent it. The quality indicated by the
term political (or by some equivalent term) is
essential ; because there are many merely public
officers or bodies, who, as they represent none
of the power of the State, can scarcely be the
objects of seditious attack. I do not see how the
East India Company or the Bank of England
could, as such, be libelled seditiously. To give the
attack the quality of seditiousness, it must be
capable of being justly viewed as a contempt of
public authority. Hence the usual objects of the
offence are, the sovereign, the Houses of Parlia-
ment, the administrators of justice, public officers
and departments wielding and representing the
State’s power or dignity. It is the public majesty
that must be assailed, and that must be required to
be protected. Sedition is the same thing, in
principle, against the State, with the misconduct
of the member of the private society, who, because
he dislikes something that is done, insults the
president and defies the majority. The guilt of
sedition is often described as consisting of its
tendency to produce public mischief—and so it is.
But it is not every sort of mischief that will exhaust
the description of the offence. It must be that
sort of mischief that consists in, and arises out of
directly and materially obstructing public authority.
There may be much mischief in the success or
failure of a public measure’; which, however, it may
not be seditious to promote, or to resist. And it
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is an abuse of the law of sedition to stretch it so as
to make it apply to distant evils. The present
generation cannot be gagged for the comfort of the
next. The crime is not committed by what merely
excites the dread of remote, and still less of un-
known, consequences. It has often been said of
incipient sedition, ‘“ There is no harm yet; but if
this be allowed to go on, no man can tell what may
happen!” If no man can tell what may happen, it
is not actual sedition. The evil must not merely
be visible, but palpable. It must be immediate,
or nearly so—well-founded alarm, however, of near
danger, being a present evil.

3. Besides being actual, the mischief must be
done, or attempted, malo animo.

The guilt of sedition is not contracted by the
mere publication of language calculated to excite
disaffection or disorder; for this may be done by a
lunatic, or a clerk of court reading an indictment, or
the speaking machine. There must be a criminal
mind. This state of mind is usually described by
saying that the mischief for which the publication
was calculated, must have been intended; because
such an intention is usually the fact. But it is not
meant by this, and it is certainly not necessary, that
the accomplishment of that particular mischief should
form the exact motive. A criminal indulgence in
even a good motive will do; as if a person should
inflame the rabble from love of power, or of applause.
And there may be a culpable indifference of con-
sequences ; in which absence of motive there may be
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as much wickedness as in the operation of the worst
motive. All these, and many other, mental con-
ditions are states of malus animus. The great error
to be avoided is the error of supposing that sedition
can ever consist in the mere use of the language,
abstracted from every other consideration. Such a
principle would be inconsistent with the right of
public discussion. Not that the malus animus, that
is, the wickedness, must always be established as a
substantive fact by separate evidence. It may be in-
ferred from the whole circumstances, and especially
from the words, or the act or acts, charged. It is
a fair presumption that people mean what they say,
and intend what they do. But it is competent to
the prisoner to exclude the application of this pre-
sumption. And consequently, since it is a matter
of evidence, it is for the jury to decide it. ~Of course,
no prisoner can claim an exemption from obedience
to the law, or can succeed before a sensible jury in
showing that he had no malus animus in wilfully
violating it. His peculiar view of the impropriety
of the law, and his consequent notion of duty in dis-
regarding it, is no more a defence to him than
fanaticism is to the religious lunatic, whom it impels
to murder a person whom he thinks a heretic. But,
short of this attempt to make the court itself an
instrument for the violation of the law, a prisoner
charged with sedition is always entitled to ex-
tinguish, or to palliate, his guilt by proving the
absence of malus antmus; and among other ways of
doing this, by showing the purity of his motives.
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He is entitled to oppose his accuser ; and since the
accuser may prove bad intention, the accused may
meet this by proving good intention.

The only apparent symptom that I have met
with of an inclination to deny this, is in Holt’s
book on Libel (p. 114), and in Archbold’s Criminal
Practice (p.881), where Lord Ellenborough is referred
to as saying that ‘“ Whether the defendant really
tntended by his publication to alienate the affections
of the people from the Government or not s not
material. If the publication be calculated to have this
effect, it is a seditious libel.” The cases referred to for
this doctrine (being those of Cobbett, State Trials,vol.
xxix.p.1; Harvey in Barnewall and Cresswell, ii. 257 ;
and Burdett in Barnewall and Alderson, iv. p. 95)
do not seem to warrant the statement that Ellen-
borough ever delivered it. He may have said that a
direct intention to alienate the popular affection was
not necessary, because there may be other wicked-
ness ; but that he ever said it was not material may
be doubted, because the materiality of this, or of
any other, mitigating circumstance, is indisputable.
The other part of the statement, that whatever is
calculated to excite disaffection is, by the force of
this single circumstance, seditious, so that a court
could hold a verdict which found nothing else, to be
a conviction of sedition, is inconsistent with the law
laid down by subsequent judges. Chief-Justice
Best, a man very intolerant of sedition, goes only
this length (Burdett’s case), that it is competent to
infer bad intention from the language alone. “It
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is enough if its existence (that is, the intention) be
highly probable, particularly if the opposite party
has it in his power to rebut it by evidence, yet offers
none.” Justice Bayley (a very high authority)
says: “I take the law to be, that where a par-
ticular consequence necessarily results from any
act, the party doing the act is to be held, prima
JSacte, as intending the necessary consequence of that
act.” This is the clear principle. Not that evil
design, or any other form of malus animus, is ever
immaterial ; or that the use of dangerous language
is of wtself, and independently of all animus, sedition ;
but that the tendency of the language is presumptive
evidence of malus animus, but evidence that may be
met, and that, consequently, it is for the jury to
determine the whole matter.

The necessity of malus animus is best established
by the fact that all indictments, I believe, in Eng-
land, and certainly all in Scotland, require it to be
set forth that what is charged was done wickedly,
or feloniously, or seditiously, or from bad intention,
or in some such way. A charge asserting nothing
beyond the abstract fact of the use of dangerous
words would be insufficient.

These three things seem to be the essence of
sedition. It is usual to describe the crime by
saying that it is that which tends to expose the
sovereign, or the law, to contempt—to sow dis-
affection—to introduce troubles, etc. This is true;
but why do these and such things constitute
sedition ? on what principle? Because—as I view
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the matter—they imply defiance of public authority.
These are not the crime. They are its fruits. The
guilt that produces them is the guilt of obstructing
or weakening the majesty of the State.

My notion of sedition then is, that it is the
publication of any sentiment intended and calcu-
lated materially and speedily to obstruct or weaken
the legal authority of the State. This description
may appear to include many things not seditious—
such as mobbing, which is a defiance of the public
power, but which does not operate by the publication
of criminal thoughts.

This explanation is not substantially different
from those commonly given. And they do not leave
the law more vague than it ever must be, when it is
stated by reference to other general terms, each of
which terms admits of an infinity of particular
examples. The law which prohibits blasphemy,
gross immorality, neglect of public duty, etc., is
clear enough; but the acts that may be held to
fall within this law admit of no precise enumeration.
The looseness complained of in the definitions of
sedition is in the examples, and not in the defini-
tion. And since the fact of each given example
falling within or without the rule, must depend
partly on the political opinions of those to whose
decision each case is submitted, the examples can
never be made precise. It is easy to say that
Sedition consists of a certain proceeding calculated
and intended to produce a certain political result.
But what does this imply ? It implies, that in
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trying a case of sedition it is not enough, as in
most other cases, merely to ascertain whether
certain facts occurred. Their tendency and their
design must be got at. Were the words calculated
to bring Parliament into contempt? Does the
sermon libel the constitution? Were the resolu-
tions passed at the meeting likely to bring trouble
and dissension into the realm? And was all this
meant ? Now these are matters on which no two
men may agree. A similar difference may occur in
other cases; but to a far less extent. No prisoner
meets a charge of murder, after the killing is proved,
by professing not to have known that shooting
through the head tended to produce death ; or that
though it did, death was not his object; or that
though it was, killing does no harm. But what
may a person charged with sedition not plausibly,
or at least relevantly, profess, as to the political
tendencies and motives of his actions? The whole
complication of politics may be brought into dis-
cussion; and jurymen can scarcely be expected to
condemn in a prisoner what they themselves approve
of. A trial for heresy would be something like a
trial for sedition, if it were left to a jury composed
of men of different creeds to determine what was
religious truth, or a trial for nuisance from smell,
by twelve jurors each of whose noses likes an
opposite odour.

These remarks may be illustrated by the citation
of a few of the recognised accounts that have been
given of the offence. I refer to these chiefly for
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the sake of showing three things—1st, that the
general rule is satisfactory enough; 2d, that many
of the applications are questionable; 3d, that the
judicial discretion of the jury is the only guiding
star.

Starkie ! lays it down in his work on Libel, that
anything is indictable as a libel on Religion which
tends and is meant ““to weaken those religious and
moral restraints without the aid of which mere
legislative prohibitions would often prove in-
effectual.” (p. 485, edition 1813.) This is plainly
far too loose. A jest could scarcely escape the
minute and flexible meshes of such a net. Accord-
ingly, after citing various authorities in illustration
of his rule, he introduces exceptions which just
undo it, unless perhaps in the case of coarse and
offensive blasphemy. He explains that it never
was a crime, in the contemplation of the law,
seriously and conscientiously to discuss theological
and religious topics, though in the course of such
discussions doubts may have been both created and
expressed on doctrinal points, and the force of a
particular piece of Scripture evidence -casually
weakened.” He adds that “it is notorious to all
literary men that not only particular and sub-
ordinate matters of belief have been canvassed and
discussed, but that even the authority of particular
miracles has been questioned, and the authority of

1 Almost any other English law work would do as well; for they all
state the law in nearly the same words. But I prefer Starkie because
he is more explanatory, and seems to have more sense than most of his
institutional brethren.
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most important texts disputed ; yet these discussions
have never been considered as libellous, though
Jrequently tending to weaken particular evidences.”
This does not appear very reconcilable with the
general principle he sets out with. And his result
is this: “ Upon the whole, it may not be going too
far to infer from these principles and decisions, that
no author or preacher who fairly and conscientiously
promulgates the opinions with whose truth he s vm-
pressed, for the benefit of others, is, for so doing,
amenable as a criminal” (p. 496.) A just and
sensible principle. But it plainly leaves every man
to his own discretion in the first instance ; without
any better protection than the discretion of his jury,
if he should be accused of going wrong, in the last.
The constitution is said to be criminally libelled
by whatever tends, and is designed, “to excite
popular tumult, sedition, or rebellion, by engender-
ing distrust or dissatisfaction in the minds of the
subjects,” founded on “alleged defects in, or mis-
representations of, the constitution or form of
government.” (p. 505.) A plausible rule; but, in
applying it, some people might think the defect
real, and consequently the dissatisfaction expedient.
Accordingly, he admits that “speculative remarks
about the constitution cannot be reduced to any de-
termined scale by which their intrinsic legality, that is,
their tendency, can be ascertained.” (p. 509.) They
may extend, he says, from a useful hint to high
treason. What rules then is a reformer, conscious
of ardour, but anxious to be correct, to walk by ?
VOL. L B
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By this one—which is the summation of the practical
directions. “The intrinsic essence of a libel consists
in its tendency to do mischief. The question, there-
fore, as far as concerns its libellous quality, is,
whether from its terms it is calculated to alienate
the mind of the person who reads it, from the
government under which he lives, and to inflame him
to acts of violence and sedition,; or merely to instil
those wholesome and salutary principles which may
be applied to public advantage, and soberly and
rationally to point out those partial defects, under
some of which the most perfect system of govern-
ment must labour; not for the purpose of exciting
unthinking men to seek a violent remedy, in attempt-
ing which the political constitution may perish
altogether; but for the more wise and benevolent
design of pointing out to those who have political
power, how it may be best exerted for the benefit
of the State.” (p. 509.) Alienation, inflammation,
wholesome, salutary, soberly, rationally, unthinking
men, wiolent remedy—who is to judge of all this?
Only the tryers, according to whatever wholesome-
ness suits their political temperament. As all
power is vested ultimately in the nation, the last
part of the rule concedes most of the licence that
libellers could wish to enjoy—the first part only
concedes what few enemies of public discussion
would care to withhold.

The king is libelled indictably by * maliciously
asserting anything concerning him which tends to
lessen him in the esteem of his subjects, or raise
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jealousies between him and his people.” (p.513.) This
seems a plain and just rule; and the case it regu-
lates is so simple, that even its application can create
little doubt. There is no matter proper for discus-
sion, that may not be discussed without laying a
profane hand upon majesty, and it is necessary for
monarchy that the sovereign should be protected by
almost unapproachable awe.!

The author sees the difficulty which an honest

1 The case of Perry (State T'rials, vol. xxxi. p. 335) shows the dangers
that may lurk under general descriptions of discretionary crimes, when
these come to be subjected to particular constructions. The defendant
was a gentleman, held in the highest esteem, and by high people, but he
was the proprietor of the Morning Chronicle, the best Whig paper of the
day. These words appeared in it: ¢ What a crowd of blessings rush
upon one’s mind that might be bestowed upon the country, in the event
of a total change of system. Of all monarchs, indeed, since the Revolu-
tion, the successor of George $he Third will have the finest opportunity
of becoming nobly popular.” For these words—for these alone as they
stand—explained by no innuendo, and aggravated by no relative passage,
or act, or spoken syllable—for these words, he was prosecuted on an ex
officio information by Sir Vicary Gibbs, who might have been Attorney-
General to Henry the Eighth, and who had forty such informations for
libel on the file in one year. He maintained that these words implied
that blessings were kept from the country by George the Third, and that
this lowered his Majesty in the esteem of his people. And so it did,
which only shows the precariousness of this as an invariable criterion of
libel. Even Ellenborough was in favour of the acquittal that took place.
But the prosecution shows what Attorneys-General may do.

And Bishop Fleetwood’s case shows what the House of Commons may
do. That House voted that the preface to his sermons was “a malicious
and factious libel, highly reflecting on the present administration of
public affairs under her Majesty, and tending to create discord and
sedition among her Majesty’s subjects ; ¥ after which the House, as usual
in those days, called in the aid of a fire and the hangman, to promote
the sale of the book. And what were the peccant words? These: the
bishop lamented that “ God, for our sins, permitted the spirit of discord to
go forth, and sorely to trouble the camp, the city, and the country, and
to spoil, for a time, the beautiful and pleasing prospect which the nation
had enjoyed.” (7'indal, vol. xix. p. 537.) But he was a Whig and a Low
Churchman ; and hazarded these words in the Tory part of Queen Anne’s
days,



20 INTRODUCTION.

and temperate citizen must often experience in try-
ing to combine the exercise of political privilege
with that abstinence from exciting discontent which
he is told is his legal duty. He sees that the two
may sometimes be irreconcilable ; because the most
effective, the best, and the most necessary, mode of
obtaining the removal of a real grievance, is by mak-
ing people discontented with what exists; and after
avoiding the difficulty in the established way, by
saying that every man may complain, but that this
must be done properly, he at last settles into a test.
‘““The test of intrinsic illegality must, in this as in
other cases, be decided by the answer to the ques-
tion—Has the communication a plain tendency to
produce public mischief, by perverting the mind of
the subject, and creating a general dissatisfaction
with the Government? This tendency must be
ascertained by a number of circumstances capable
of infinite variety. It is evidenced by the wilful
misrepresentation, or exaggerated account of facts
which do exist, or the assertion of those which do
not ; mingled with inflimmatory comments, ad-
dressed to the passions of men, and not to their
reason, tending to seduce the minds of the multitude,
and irritate and inflame them. It may be said,
Where is the line to be drawn? Discontent may
be produced by a fair statement of facts, inasmuch
as it is very possible for an imbecile or corrupt man
to be employed in the administration of public
affairs. To this it may be answered that, to render
the author criminal, his publication must have pro-
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ceeded from a malicious mind; bent, not upon
making a fair communication, for the purpose of
exposing bad measures, but for the sake of exciting
tumult and dissatisfaction.” (p. 525.) This, as a
general description, is perhaps as satisfactory as the
subject admits of. But still, though the finger-post
be exhibited, it gives opposite directions on its
opposite sides.

The administration of justice is libelled by what-
ever is calculated and meant “to bring it into
hatred and contempt,” or even to *<unfuse sus-
pictons against it.” This is true, but only under
the general caution, that judges and courts require,
and usually deserve, all reverence. But these
¢ Lions under the Throne ” also deserve and require
the protection of free discussion ; only their dispar-
agement must not be the object.!

There is no use in referring to more English
institutional authority ; but the following descrip-
tion is too curious to be omitted :—*“ Every English-

1 Starkie refers to the case of Hurry v. Watson, which certainly
deserves the serious attention of all those who may be inclined to murmur
against courts of law. Paley’s moral rule is, that every mau is bound to
obey the law, but no man to approve of it. I had a notion that it was
perfectly lawful for people to proclaim their belief of a convicted friend’s
innocence. But, according to the violent old notions, this is a mistake.
For Watson sued Hurry for payment of eleven shillings, and afterwards
indicted him for perjury, from which charge Hurry was acquitted.
Hurry then sued Watson for malicious prosecution, and got a verdict for
£3000 of damages. The majority of a corporation to which Watson be-
longed, paid these damages, and resolved that ¢ Mr. Watson had been
actuated by motives of public justice.” TFor this resolution an information
was granted, on the ground that if the resolvers were right, the Court
must have been wrong, and that thus blame was imputed to the Court
by implication, and for this constructive insult they were sentenced to
three years tmprisonment !
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man has a clear right to discuss public affairs freely,
inasmuch as, from the renewable nature of the
popular part of our constitution, and the privilege
of choosing his representatives, he has a particular,
as well as a general, interest in them. He has a
right to point out error and abuse in the conduct
of affairs of State, and freely and temperately to
canvass every question connected with the public
policy of the country. But if, instead of the sober
and honest discussion of a man prudent and attentive
to his own interests, his purpose be to misrepresent,
and find a handle for faction; if, instead of the
respectful language of complaint and decorous re-
monstrance, he assumes a fone and a deportment
which can belong to no individual in civil society;
and if, forgetting the wholesome respect which is
due to authority, and to the maintenance of every
system, he proposes to reform the evils of the State
by lessening the reverence of the laws; if he indis-
criminately assign bad motives to imagined errors
and abuses ;—if, in short, he use the liberty of the
press to cloak a malicious intention, to the end of
mjuring private feelings, and disturbing the peace,
economy, and order of the State, the law, under
such circumstances, considers him as abusing, for
the purposes of anarchy, what it has given him for
the purpose of defence.” (Holt's Law of Libel,
p- 103.) Is this accumulation of discretionary
negatives, positives, and postulates all that a con-
siderate and institutional expounder of the law can
give to a well-disposed man for his guidance ?
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The reports by the Commissioners on the
Criminal Law of England demonstrate the fitness
of these reformers for the task they undertook.
Their views and proposals evince knowledge, can-
dour, and judgment, particularly in their efforts
towards realising the great object of not only
making the law right, but of letting the people
know what it is. Yet their success in making
sedition depend more upon fixed rule, and less on
judicial pleasure, is not greater than that of others.

Agreeably to their good practice, they first
explain their principles, and then reduce these to a
code. In treating of offences against the State,
inferior to treason, they give their account of sedi-
tion in the following words :—* Although there is
no offence, or class of offences, recognised by the law
of England under the title of sedition, there are
several which are punished by reason of their
seditious tendency, viz., seditious assemblies, sedi-
tious libels, and seditious conspiracies. Such
offences, though inferior to that of treason, are so
far similar, that they tend to injure and endanger
the political constitution, by engendering public
dissensions, tumults, and conflicts; by exciting
discontents in men’s minds against the constitution
and laws, or against the manner of their adminis-
tration; or by exposing the Sovereign or public
functionaries to hatred and contempt; and thus
exciting the people to effect sudden political changes
by unlawful means. Such offences, therefore, may
be regarded in the light of assaults on the Constitu-
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tion, which, though they do not aim at its destruc-
tion, ought, for the sake of its safety and security,
to be prohibited under proportionate penalties. A
third and numerous class includes all cases which
tend, more remotely and indirectly, to impair the
administration of the political system, particularly
by any contumelious expressions derogatory of the
dignity of the Sovereign, by calumniating either
the Constitution itself, or the manner in which
public authority is administered, or by exposing
either to hatred or ridicule, or by personal attacks
on those intrusted with the administration of
justice, or any other branch of the Executive power.
Such practices, though they do not amount to direct
attempts to wnjure or vmpair the Constitution, or to
endanger 1its safety, tend indirectly to effect these
mischiefs. Neither the system itself, nor the manner
wn which its affairs are administered, can be rendered
odious or contemptible without producing a sense of
grievance and injury, and exciting and encouraging
an tmprovident desire of sudden and violent change.”

Besides the looseness of this exposition, it is
surely questionable in point of soundness. The
law, as laid down here, seems to me to amount
to a condemnation of all censure and all ridicule
of authority, and of all attempts at public change
even by moral efforts. It may be true that sedi-
tion is generally, and may always be, committed
by means of one or more of these things; but it
does not follow that one or more of them cannot be
committed without sedition, and what could an
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absolute monarch desire beyond a law which en-
titled him to punish whatever tended indirectly to
tmpair the existing Constitution? There was sedi-
tion, according to this, in the effort of many of our
best patriots to emancipate the Catholics, or to
reform the House of Commons. No minister of any
tyrant could frame a rule fitter for his or his mas-
ter's purposes, than one which made it criminal
andirectly to vmpair the administration of the poli-
tical system, or to expose to ridicule any person
intrusted with the administration of any branch of
the Executive power. What the learned Reporters
really mean is perhaps clear enough ; but their ex-
pressions and illustrations are not happy.

Yet this fatal doctrine certainly has the sanction
of the great name of Holt, which shows how long
a period of the regular practice of constitutional
freedom it requires to enable even the most liberal
intellect to throw off the maxims and the feelings of
unsettled times, if it has been trained under them.
He lays it down, in Tutchin’s case (State Trials,
vol. xiv. p. 1128), that “ To say that corrupt officers
are appointed to administer affairs, is certainly a
reflection on the Government. If people should not
be called to account for possessing the people with
an ill opinion of the Government, no government
can subsist. For it is very necessary for all govern-
ments that the people should have a good opinion
of it. And nothing can be worse to any government
than to endeavour to procure animosities as to the
management of it; this has always been looked



26 INTRODUCTION.

upon as a crime, and no government can be safe
without it be punished.”

It is plain that by government he means ministry,
or administration ; and if it be so, the doctrine is,
that all popular opposition is criminal—unless it
operates by not blaming the party in power, which
is impossible.

“It appears,” says Hallam (Const. Hist., vol. ii.
p- 330, 8vo edition, chap. xv.), “to have been the
received doctrine in Westminster Hall, before the
Revolution, that no man might publish a writing
reflecting on the Government, nor upon the char-
acter, or even capacity and fitness, of any one
employed in it. Nothing having passed to change
the law, the law remained as before. Hence in the
case of Tutchin, it is laid down by Holt, that to
possess the people with an ill opinion of the Govern-
ment, that is, of the Ministry, is a libel. The
Attorney-General, in his speech for the prosecution,
urges that there can be no reflection on those that
are in office under Her Majesty, but it must cast
some reflection on the queen who employs them.”
This, which seems to concur in substance with the
view taken by the Law Commissioners, was the
doctrine before the Revolution. But Hallam adds :
“It is manifest that such a doctrine was irreconcil-
able with the interests of any party out of power,
whose best hope to regain it is commonly by pre-
possessing the nation with a bad opinion of their
adversaries. Nor would it have been possible for
any ministry to stop the torrent of a free press,
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under the secret guidance of a powerful faction, by
a few indictments for libel. They found it generally
more expedient and more agreeable to borrow
weapons from the same armoury, and retaliate with
unsparing invective and calumny.” “And both
parties soon went such lengths in this warfare, that
it became tacitly understood that the public char-
acters of statesmen and the measures of administra-
tion, are the fair topics of pretty severe attack.”
“The just limit between political and private cen-
sure has been far better drawn in these later times,
licentious as we still may justly deem the press, than
in an age when courts of justice had not deigned to
acknowledge, as they do at present, its theoretical
liberty.” Since these are the principles which the
Revolution has ripened, the Law Commissioners, if
literally construed, must have reported before it.
On the doctrine of Holt, that it is criminal to
possess the people with an ill opinion of the Govern-
ment, Lord Campbell expresses  our surprise and
mortification,” and calls it, in another passage,
“ Law which, if acted upon, would be fatal to the
press, and indeed to public liberty.” (Lives, vol. iv.
p- 445, also Lives of Chief Justices, vol. ii. p. 147.)
The practice of these jurists seems better than
their philosophy ; for the law of their code is better
than the law of their reasoning. It greatly nar-
rows the range of discretion. Their code gives
three rules, as applicable to the three most common
cases of sedition, each rule proceeding on the same
principle, and expressed in nearly the same words ;
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1. A libel against the State is committed by every
person “who shall maliciously compose,! print, or
publish, any seditious libel expressing or signify-
ing any matter or meaning tending to bring into
hatred or contempt the person of her Majesty, or
her government, or the constitution of the United
Kingdom as by law established, or both houses, or
either house of Parliament; or to excite her Ma-
jesty’s subjects to attempt the alteration of any
matter in church or state as by law established,
otherunse than by lawful means.” 2. Any assembly
is seditious by which “ three or more persons shall
unlawfully assemble, ete., with intent, by public
speaking, exhibiting of flags, inscriptions, etc., to
excite in the minds of the subjects of the realm
hatred and contempt of her Majesty,” etc., repeating
the foregoing words. 3. A seditious conspiracy is
committed “if two or more persons shall conspire
to excite "—repeating the same words.

These descriptions are not perfect, in point either
of fulness or of precision. But they are the best
that I have seen. They all resolve into the word
“ maliciously.” The worst, as applied to a detached
point, is contained in Lord Ellenborough’s charge in
the case of Cobbett. (State T'r., vol. xxix. p.1.) The
libel consisted solely of a publication which sneered
and laughed at certain public officers—particularly
the Lord Lieutenant of Ireland—as to whom the
great, and almost the only, sting of the thing was,

1 Whether the mere composition, without publication, will do, is still
an open question. I say No.
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that his wooden head resembled the Trojan horse,
which was full of peril to the country. The defend-
ant was convicted ; as, according to the judge’s
charge, he might have been for far less. That
charge instructed the jury that, By the law of
England there is no impunity to any person pub-
lishing anything that is injurious to the feelings and
happiness of an individual, or prejudicial to the
general interests of the State. It is illegal if it
tends to the prejudice of any individual” * Can
there be any other meaning in this (the comparison
to the wooden horse) than to impress the people of
Ireland with a contemptible opinion of the abilities
of Lord Hardwicke ?” *‘ It has been observed that
it is the right of the British subject to exhibit the
Jolly or tmbecility of the members of the Govern-
ment. But, gentlemen, we must confine ourselves
within limits. If, in so doing, individual feelings
are violated, there the line of interdiction begins,
and the offence becomes the subject of penal visita-
tion.” (p. 53.) If the charge be correctly reported,
it seems to be a very extravagant one. The pre-
judicing an individual, or hurting his feelings, is
no criterion of liability, even in a civil action. As
applied to discussing the qualifications of a public
officer, and to a penal prosecution, it is outrageous.

Our Scotch descriptions of this offence are, in
substance, the same with the English ones.

It is needless to notice Mackenzie’s few sentences
about what he calls sedition, because it is plain
that in using this term, he does not refer to the
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thing which the term is now understood to denote.
(Criminals, Title 7.) It is evident from his utter
silence about it, or rather from his total uncon-
sciousness of it, that the modern offence of sedition
was not known to his mind. He says, “ Sedition is
a commotion of the people without authority; and if
it be such as tends to the disturbing of the govern-
ment, ad exitium principis, vel senatorivn ejus, and
mutationem reipublice, it is treason ; but if it only
be raised on any private account, it is not properly
called treason, but it is with us called a convoca-
tion of the lieges. These publick seditions are
called seditio reqni vel exercitus, and this species of
sedition is punishable as treason.” ‘‘This crime of
simple convocation is ordinarily pursued before the
council, and is seldom punished either by the coun-
cil or justice court, tanquam crimen per se, but as
the aggreging quality of a riot or other crime.”
The whole ancient history of Scotland attests that
what we now call sedition—that is, whatever tended
to disturb the government — was deemed treason,
and that there was then no other sedition.

Baron Hume’s exposition is summed up in the
following passage:—*“ I shall not attempt any further
to describe it (sedition), being of so various and com-
prehensive a nature, than by saying that it reaches
all those practices, whether by deed, word, or writ-
ing, of whatsoever kind, which are suited and in-
tended to disturb the tranquillity of the State, FOR
THE PURPOSE of producing public trouble or com-
motion, and moving his Majesty's subjects to the
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duslike, resistance, or subversion of the established
government and laws, or settled frame and order
of things.” This abstract rule is distinct enough.
But, if it were to be taken as the whole rule, it
would be rather favourable to the seditious, because
it would require a great deal to bring them within
the legal interdiction. But then come the illustra-
tions. “Under this description would fall a work,
such as it has been reserved for the wickedness of
the present age to produce, which should teach that
all monarchy and hereditary rank, or oll clerical
dignities and establishments of religion, are an abuse
and wsurpation, and unfit to be any longer suf-
SJered; or, though the piece should not set out on
so broad a principle as this, if it argue, like many
compositions which have lately been pressed upon
the world, that the power of the king is overgrown,
and ought, at any hazard, to be retrenched; or
that the House of Commons are a mere nominal
and pretended representation of the people, and
entitled to no manner of regard, and that the whole
state is full of corruption, and the people ought to
take the office of reforming it on themselves.” He
afterwards adds—‘The same judgment ought to
be given with respect to him who, in a pam-
phlet, sermon, or other advised discourse, shall
exhort the dissenters to refuse payment of taxes
till the repeal of the Test Act; or shall question the
lawfulness of septenmal parliaments, and advise the
people to meet at the end of three years, and choose
another parliament for themselves.” (vol. i. p. 544.)
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What is meant by this crowd of cases, and
qualifications, and conditions may, perhaps, be made
out. But, as the words stand, they are surely
very obscure. And their darkness is deepened by
its not being explained whether certain passages
are to be read conjunctively or disjunctively. For
instance, is it meant to be said that it is seditious
to question the lawfulness of septennial parlia-
ments,—which has been done by loyal subjects
ever since the date of the Septennial Act,—or only
that it is so when combined with advice to the
people to set up a rival parliament of their own
triennially? Is it sedition to assert that the
crown’s power has become overgrown? or only
when, in consequence of this supposed fact, the
people are recommended to retrench it “at any
hazard”? Every passage suggests the doubt
whether its parts are to be united, or to be sepa-
rated. If they are always to be united, and the
crime is not to be deemed committed unless all the
qualifications concur, the learned commentator
narrows the range of sedition more than he pro-
bably means. If they must be all separated, he
exceeds by widening it. For instance, it might
surely have been maintained, even in Hume's
illiberal days, without sedition, that clerical digni-
ties and religious establishments are inexpedient,
and consequently ought no longer to be suffered.
This might have been maintained, without legal
criminality, at any period of our modern history
removed from the impression of the murder of
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Louis xvI., even of monarchy and hereditary rank.
There is ground for suspecting, however, that the
author uses some important terms in a peculiar
sense. By the people he probably means, not the
nation but the mob,—a confusion very common
when he wrote; and an institution “unfit to be
any longer suffered,” may be intended to denote an
institution proper to be instantly destroyed by
popular force. But all this is left unexplained.
And, throughout, there is too sparing a recurrence
to the necessary quality of evil intention.

All that Alison makes of the matter is this:—
“It is extremely difficult to define with precision
in what sedition consists’—(he plainly means the
acts by which it may be committed, for the sentence
goes on),—‘“because it is evident that the same
language or publications which are calculated at
one period to stir up immediate dissension, may be
diffused at another without the slightest danger;
and the language which in one age is stigma-
tised as highly inflammatory, is to be found in
another, in every newspaper or pamphlet of the
day.” (Princ. of Crim. Law, p. 580.) This is true
of the proceedings in which the crime may be
embodied. These are infinite. But whatever the
variable body may be, the difficulty is, and the
institutional object ought to be, to discover its
universal spirit.

Kenyon makes a very gallant dash at this spirit
in his charge to the jury in the case of Cuthell
(State Trials, vol. xxvii. p. 675):— After all, the

VOL. L c
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truth of the matter is very simple, when stripped
of all the ornaments of speech, and a man of plain
common sense may easily understand it. It is
neither more nor less than this, that a man may
publish anything which twelve of his countrymen
think is not blameable, but that he ought to be pun-
wshed if he publishes that which 1s blameable.” 1In so
far as he means to say that, in point of fuct, every
charge of sedition depends for its result on the
discretion of the jury, he is right. But if he means
to say that even an honest and intelligent jury can
never err, by acquitting a person really guilty of
sedition, or by condemning one really innocent, so
that the verdict always expresses the law of the
case, he is clearly wrong. Bentham improves on
this description, by saying that a libel is ¢ anything
which anybody, at any time, may be pleased to dislike
Jor any reason.” But neither the Chief Justice
nor the legal reformer is quite correct. It does
not, except in its result, depend on the mere plea-
sure of twelve men, or of any men. What is
sedition, or what is a libel, depends on the applica-
tion of facts to a rule; and though a jury may
decide on the facts, they cannot alter the law.
Moreover, “«ny” men won’t do. They must be
right men. Lord Campbell mentions a definition
which completes Kenyon’s, if indeed Lord Camp-
bell’s be not merely a different edition of the same
definition. “ We have now the best definition of a
libel,—a publication which, in the opinion of twelve
honest, independent, and intelligent men is mischie-
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vous, and ought to be punished.” (Lives, v. 350—
Life of Camden.) )

I suppose that it was this idea that Lord
Camden had in view when he said in the debate in
the Lords on the Libel Bill (Par. History, vol. xxix.
p- 731), “I have long endeavoured to define what
is a seditious libel, and have not been able to find
any definition which meets either the approbation
of my own mind, or ought to be satisfactory to
others. Some judges have laid it down that any
censure of the Government is a libel. Others say
that it is only groundless calumnies on Government
that are to be considered libels. But is the judge
to decide, as matter of law, whether the accusation
be well founded, or ill founded? You must place
the press under the power of judges or juries; and
I think your Lordships will have no doubt which to
prefer.”

The true spirit of sedition, according to Selden,
resolves into mere Discord. ¢ Seditio,” as an
approved author says, ‘imports Discordiam, viz.,
when the members of one body fight against
another.” Sedition is nothing but Division.! (State
Trials, vol. iii. p. 254.)

And, in some senses, neither it is—particularly
when it sins, not so much against Power, as against
Custom. It is the sin of non-acquiescence in what
society is pleased with, or submits to. A contented
community, whether the content be that of reason

1 This is said in Selden’s own case. None of the arguments were
delivered by himself, but it is stated, biographically, that he prepared
them all.
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or of stupidity, hates to be disturbed by the
novelties, however wise, of solitary independence.
Its pride is offended by the imputation that its
system is not perfect, and it dislikes the trouble of
defending itself. In tribes far back in the theory
and practice of freedom, this feeling amounts to an
absolute prohibition of all independent opinion.
Any head that thinks for itself is cut off. And even
after civilisation has introduced rival factions, it is
amazing how long and how eagerly they all act on
the instinct of intolerance. Each revels in its own
law of sedition. Every non-conformist is a monster.
These bigotries do not always spring from active
hostility or ambition. One powerful cause of them
is the passive aversion to be disturbed. A zealous
man, even of their own community, is odious, just
because of his zeal. He may be right; but the
society is satisfied, and therefore it is sufficient to
make him unpopular, that he is restless. Hence
with sensible reformers nothing is more anxiously
shunned than that unnecessary offensiveness which,
on its own account, is the delight of the conceited
reformer. They are rather inclined to respect that
desire of repose, which though it may often render
society impervious to what they may think truth,
they regard as a natural sedative of what to others
may be teasing effervescence. They recognise the
vis tners of public contentment as the best check
to the over-action of the wis medicatriz: of re-
form.

There are chiefly three forms in which sedition
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displays itself—that of insult, of resistance, and of
doctrine.

By the sedition of Insult, I mean that sedition
which consists in libelling public political bodies, or
public political officers, as such.

The necessity of considering such libels as public
crimes, is involved in the obvious necessity of cover-
ing authority with at least external respect. No
government could subsist—it would not be govern-
ment—under a legal licence of political defamation.
It may often be a question of prudence whether
contempt or patience would not be wiser than pro-
secution; and whether the trial be not worse
than the sedition. But whatever the administra-
tion of the law may be, the necessity of having a
law against the political insult of authority is cer-
tain. There cannot be government without general
obedience ; there can be no general obedience where
every one may with impunity abuse. Government
could no more be exercised without protection from
calumny, than police would be exercised without its
officers being protected from blows. Individual
propriety of feeling would be but a partial and a
feeble shield ; especially in those seasons of excite-
ment when protection is most necessary. Those
whose intemperance baffles moral restraint, would
riot in an atrocity of abuse fatal to that very freedom
of discussion which is sometimes set up as its defence,
an atrocity which would corrupt greater numbers
than it would disgust, and would extinguish those
decorous habits of official deference, which are so
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natural and so useful. He who fancies that un-
bridled vituperation implies freedom of speech
should subject himself to an Irish discussion, and be
wiser. It is in countries truly free that a law for
abating intemperance of language, and thereby miti-
gating one of the excitements of intemperate senti-
ment, is chiefly valuable. Under any judicious
administration of a right law of sedition, enough of
freedom will remain to satisfy all the claims of
argumentative exposure, of ridicule, or scorn, or fair
excitement.

This sedition of defamation is the meanest of all
seditions. It is the offence of the vulgar, the awk-
ward, and the intemperate, and discredits every
respectable cause. It has no dignity; and, except
for the temporary and lower purposes of faction, no
public importance. And it is not calculated to be
dangerous by much following. Every libel is attrac-
tive to the person who gratifies his passion by com-
posing it, and to the idle who read it ; but few of the
entertained adhere to their amuser in the day of his
calamity. And no man’s character or position is
improved by a conviction for libel. He may flatter
himself by the idea of his ability and boldness, and
partisans may applaud him; but he and they are
always depressed by the humiliation of detection
and punishment. It no doubt sometimes happens
for a little that even a just conviction, instead of
repressing, for a season disseminates and gives
importance to the calumny, and makes a greater
man of the libeller than he was before. But this
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result is very seldom produced among the better
class of observers; the partial sympathy dies away ;
and if the trial and the punishment be right, the
person convicted generally wishes, before it be all
over, that he had been more moderate, or at least
more dexterous ; and his admirers are thankful that
they have escaped.!

Defiance of the law is the object of the sedition
of resistance. It displays itself by printed and
spoken denunciation, public meetings, pretended
petitions, bannered processions, delegates and com-
mittees, the mysteriousness and self-importance of
which last are so dear to the domineering leaders.
But these things may exist without guilt. They
are the ordinary, and the necessary, implements
even of innocent men, when they are obliged to
confederate for a lawful end. It bhas, in many
instances, been by such organisation, far more than
by the quiet wisdom either of government or of
individual reformers, that practical improvements
have been secured. The leaders of these movements,
seen outwardly, may appear to be defying the law,
when they are honestly trying to improve it, and
are only warning power, and guiding opinion. The
guilt is not in the machinery, but in its uses and
its motive. The essence of its criminality consists

1 Deducting the insane blackguardism of Ireland, the most effective
modern specimen of this sort of sedition was given by Hone about 1820, in
his savage abuse of the Prince Regent and most of his ministers. The
Regent’s character made it generally unsafe to try to defend it; and
Hone had been long defiled by his own libellous matter ; 8o he was never
prosecuted for these eloquent atrocities.
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in the operation of an intention to set the law at
defiance, either as an instrument, or as an ultimate
end ; and whether it be the innocent case, or the
guilty, must be determined by circumstances.
Where guilt predominates, its usual course is,
that a grievance is exaggerated, and redress peremp-
torily demanded ; and if this, however difficult or
impossible, be not yielded to as soon as those who
require it think reasonable, the fire of general dis-
content and abuse is blown up by agitators, who
teach their dupes to expect nothing from time or
justice, but to be confident of everything from
menace. All the apparatus of meetings, and inflam-
matory harangues, and wild resolutions, and public
demonstrations, is got up; and the general result
transpires, if indeed it be not avowed, that if the
law be not altered, it is to be trampled upon. In
promoting, as in resisting the cause, follies are
generally committed on both sides, which, when the
calm comes, and they recover their senses, make
all parties stare. Government may discover that
its alarm was the result of blindness, selfishness,
and obstinacy ; and that good ovder, and even its
own strength, have been promoted by the change
it so long withstood. The people, after obtaining
what they wanted, may find that it has not re-
moved all the evils of their situation, and that they
were misled by crazy speculators, by hypocritical
meddlers, eager only for pay, no matter from whom,
and especially by the presumptuous leader, gifted
with the fatal, and tempting, quality of bad elo-
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quence. This, in a greater or a lesser degree, is
the natural history of an improper struggle between
a place and its local rulers, and between the people
and the State. Similar passions and proceedings
may occur even where the conflict is for the most
momentous objects, and is conducted on the purest
principles; but in such civil campaigns, though
the combatants on the right side may be equally
tumultuous, they will generally have higher leaders,
and a victory with better fruit.

The criminal battle sometimes arises from no
cause except that the popular mind has got into a
seditious state ; in which condition anything excites
it. But, though it certainly does sometimes occur,
this atmospherical predisposition is very rare. The
sedition of resistance can generally be traced to
popular distress, wildness, or wrong.

There is little reasoning with hunger, and great
excuse for its desperation ; and with our population,
our system of pauperism, and the masses of work-
men who are apt to be thrown idle by lulls of trade,
want is a cause of discontent of which we can never
be free. When it occurs, it is the great preparer
of victims for the mob orator, who tells them that
their sufferings are neither caused by nature, nor
by their own folly, but by the cruelty of those above
them. This conviction poisons their minds, and
excites them to seditious hostility against all
authority.

By wildness, I mean those fits of extravagance,
which sometimes seize on the whole people, or on
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large portions of them ; for example, the Popish plot ;
the intemperance prevalent both in the upper and
in the lower classes, though in opposite directions,
during a certain period of the first French Revolu-
tion ; the popular outbreaks against machinery;
and the craziness of Ireland under O’Connell.
These epidemical attacks do not disturb despotisms ;
but they are indigenous in countries where freedom
is combined with bad popular education. They
may be excited by anything; but their common
causes are priestcraft, political claims, and public
delusions. And it is not always among the un-
educated alone that the frenzy prevails. Faction
may inflame even knowledge ; and when it is united
with religious intolerance, these two seem to mis-
lead nobody more effectually than the best educated
classes. While these fevers operate, the infected
respect no authority but their own, and sedition
rages.

But of all the causes of this sedition of resistance,
none is so powerful as the feeling of public wrong ;
especially when the wrong consists in injustice,
severe exaction, or provoking resistance to some
just and long demanded claim. Even when the
feeling is unreasonable, it engenders seditious dis-
content, which a wise government will rather try
to alleviate by explanation, than to aggravate by
contemptuous force. - 'When the grievance is real,
or is generally thought so, its sedition is always
formidable ; especially as its contagion is sure to
operate in the jury box. And even when it is
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a grievance which only affects a particular class,
others are apt to adopt the complaint of that class,
and to be drawn into a criminal sympathy with its
excesses. When the complaint is general and
well founded, what in law is sedition is sure to
prevail ; however it may be condemned, it commonly
triumphs even over the law. It is true that public
policy ought never to be changed hastily, even
when it is foreseen that a change is due, and must
in time take place. To a certain extent, the very
difficulty of useful change is useful. At least it is
better than the insecurity of easy, and consequently
of perpetual alteration. But however effectual this
truth may be in averting sedition, it is feeble in
putting it down if sedition breaks out. Although,
therefore, slowness of improvement -contributes
towards that staid solidity which is the best bulwark
against the levity of constant vicissitude, the prin-
ciple must not be intolerably prolonged. If it be,
the removal of the evil will not at once remove the
discontent. The recollection of past injuries, too
long clung to, effaces the impression of present
justice, and tends to maintain a chronic spirit of
discontent. Where,however,the seditionof the wild-
ness is not supported by actual or recent wrong,
and is a mere outbreak of destitution or delusion,
its trial can seldom present much difficulty to a
good court.

By the sedition of doctrine I mean that sedition
which consists in the propagation of what are sup-
posed to be dangerous opinions. This, in a pure
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State, is the least common, and the most important,
of all sorts of sedition.

Different schemes have been adopted by different
legal systems for regulating freedom of thought, and
the freedom of its publication. It has sometimes
been recommended that there should be an absolute
exemption of all control over either ; and the oppo-
site scheme of an absolute control over both, has
also been defended, and has been far oftener enforced.
The discovery of a good principle, between these
extremes, has at last been elaborated, as well as
perhaps it practically can be, by the British Con-
stitution.

According to this Constitution, thought is free
absolutely. There is no crime in our thinking what
we please. There are occasions on which, if we
claim certain things, our opinions are liable to be
tested. But where we are not claimants, we may
lock our thoughts up, and no Star Chamber can
scrutinise our creed. No heretic, civil or ecclesias-
tic, can be troubled, as a criminal, for any heresy
which he keeps to himself. Unimportant, from our
familiarity with it, as this independence of private
Judgment may now seem, its establishment is a great
and difficult advance in the progress of reason. Very
few nations have made it; and even in Britain it
was only secured by the Revolution.

But the publication of thought affects others,
and therefore it is subject to regulation. But it is
another great principle, now thoroughly settled, that
criminal law takes no cognisance of any expression
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of opinion, in reference merely to the soundness or
unsoundness, that s, to the truth or falsehood, of the
opinion. Error of doctrine is no longer punishable
on account of its mere error. It was a long time
before this principle was fixed. That curious and
melancholy repertory of judicial folly and iniquity,
the State Trials, is full of examples of fallible men
punishing mere deviation from supposed truth ; and
there are very few religious sects, if any, which
would not still persecute on this ground, if they
could. Tyranny, in its natural course, first claims
the privilege of detecting what lurks in the breast ;
and after being excluded from this sanctuary, it
clings as long as it can to the kindred right of
punishing error that is disclosed. The extinction of
this Inquisition against the progress of reason, is
another of the thousand blessings that followed in
the train of the Revolution. Penal law now charges
itself with the peace of society, not with the forma-
tion of opinion. The suppression of an opinion may
be, and often is, the real object of a prosecution,
but it cannot be reached directly and criminally, on
the ground of its erroneousness. An indictment
setting nothing forth except its unsoundness, would
be laughed at. It must be charged as intended and
calculated to produce « certain description of public
nmaschief, and therefore as seditious. On a trial
under such an accusation, the abstract truth or
falsehood of the opinion will always be incidentally
talked about ; butit cannot be regularly ascertained
as, of utself, the substantive object of cxumination.

R e —)
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But parties are often tempted to go into it as
evidence of the properly substantive matter. Be-
cause (as is argued) the truth of a doctrine is con-
clusive against its publication being pernicious ; and
the existence of evil design is less probable where
what is propagated is true than if it be false. The
truth or falsehood, therefore, may plausibly be made
to affect the questions of tendency and of intention.
Accordingly the prosecutors of the civil tendency
of doctrine rarely fail to declaim against the doc-
trine as false ; and the accused invariably finds the
best theme for his eloquence in its truth. An
accuser would be in an awkward position if his
indictment contained an admission that the opinion
which he wished to put down was sound ; and an
accused, if his defence admitted that it was unsound.
Where this question happens to be open, the dis-
cussion, resolving into a mere matter of opinion, is
always unsatisfactory.

It is therefore comfortable to courts that in many
instances it is not open. The law has often settled
it, and in this situation there can be no evidence,
and ought to be no discussion, against the law’s
decision. This rule, for example, makes it the duty
of courts to assume the truth of all the principles of
the Constitution, and to reject all evidence or argu-
ment against them. It may be a fair question what
these principles are; and each party invariably
struggles to bring his view within them. But as-
suming the principle to be certain, a court must
adopt it. No judge can sit and hear it discussed
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whether monarchy be, or ought to be, a part of the
British political system. In the same way, a court
would violate its duty, if it admitted evidence or
argument against the truth of Christianity ; and
this, not because, in the opinion of the court, Chris-
tianity is true, but because the law has declared it
to be so. A judge who disbelieved this religion
would be bound to support the law. There is no
reason to doubt that Sacheverell believed that the
doctrine of passive obedience, which he preached,
and of the guilt of the Revolution and of all those
who had promoted it was well founded. But these
matters being all settled the other way, the pro-
secutors produced no evidence, and wasted no direct
argument, to establish their erroneousness ; but held
their case to be complete when they showed that
the sermon did impeach the principles on which
the Revolution had proceeded. And the accused,
though he endeavoured incidentally to shelter him-
self behind analogous writers, yet knowing the hope-
lessness, or rather the absurdity, of maintaining
that to be true which a great parliamentary arrange-
ment had declared to be false, made his main defence
consist in an attempt to put an innocent construc-
tion on the language he had used. This rule clears
the way in many trials for the publication of seditious
doctrine. For as such doctrine is from necessity
generally pointed against some part of the existing
system, the law furnishes the standard by which the
truth must be determined.

Where no such standard exists, its absence
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necessarily reduces the dispute to a mere competi-
tion of opinion. Each party, there being no direct
adjudication by the law, appeals to its analogies and
supposed implications. The aid of authors and of
important speakers is called in ; and of these there
is seldom much paucity either way. Partisan is
made to contradict partisan, philosopher to refute
philosopher ; the talent and eloquence of the scene
is displayed in such demonstrations as declamation
can convey that the true principle is all on the side
of the orator who is speaking ; the hall resounds
with the sacred names of Justice and Liberty ; oppo-
site views of expediency are asserted with equal
confidence ; the prevailing feelings and opinions of
the age are brought into operation ; one of those
judicial spectacles which, though they may intro-
duce many loose and irrelevant topics, dignify courts,
and mark the proceedings of a free people, is ex-
hibited ; and at last the verdict expresses little else
than the jurymen’s previous creed.

The extent to which falsehood, or what at the
time shall be thought falsehood, is to be deemed
evidence of guilty design, depends chiefly, if not
entirely, on the nature of the falsehood. It may be
so nearly allied to mere error, and so plausible, that
it evinces little moral blame, and may be practically
harmless. But it may be so detestable, and so need-
lessly abhorrent to the feelings of the community,
as to make it impossible to ascribe its publication
to anything but wickedness, or to anticipate any
result from its publication except mischief. It is
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sometimes very difficult to determine the deference
due to the sensations of the public, for the public is
sometimes too easily shocked. Party spirit is apt
to excite or to weaken its nerves. Mere novelty is
sure to offend intolerance. Yet the novelty, though
founded in error, and dangerous, may express the
genuine belief of a conscientious and benevolent
man. Error alone, therefore, so far from being con-
clusive of guilty intention, is scarcely even an ele-
ment in the evidence of it. Besides logical, there
must be moral, falsehood,—mnot a mere failure to
discover the truth, but the guilt of endangering
society by the dissemination of opinions believed
to be false. 'When Paine, at a period of great excite-
ment, did not merely advise the people to seek the
redress of certain grievances, but exerted the force
of his very popular style of writing to convince them
of the absurdity and the groundlessness of the most
essential principles of the Constitution, the effect of
which, if they believed him, was to induce them to
consider the whole political system as a fraud upon
their natural rights, he could expect no credit
either for his motives, or for the tendencies of his
recommendations. But others, who, acknowledging
allegiance to the Constitution, merely urged the
expediency of certain reforms, such as those of
annual parliaments and universal suffrage, did
nothing that any public censor, not within the
influence of temporary faction, could recognise as
evidence of criminal design.

No doubt it has sometimes been laid down, and

VOL. I D
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from seats of authority, that it is criminal to pub-
lish even truth, though with the best intentions, pro-
vided the known condition of people’s minds at the
time makes this dangerous. This principle is a
necessary part of every despotism; but it is the
most alarming of all the limitations that can be
imposed on the right of free public discussion. It
virtually destroys it.

Of course it must be assumed that the danger is
not admitted by the person who propagates the
doctrine ; because without this it would be unreason-
able to give him credit for good intention. But
assuming his good intention, and the truth of what
he publishes, I conceive it not to be the law that his
conduct must be deemed criminal as soon as a jury
shall be satisfied of the danger. A special verdict
finding that a principle maintained in a book was
sound, and that the author was actuated by no bad
intention in proclaiming the principle, but that, in
point of fact, its annunciation was calculated to
produce immediate public mischief, would not (as
I conceive) warrant a conviction of sedition, or of
any other offence. For example, a pamphlet appears
containing nothing but what is true, such as a correct
exposition of the popular elements of the Constitution
by a whig, or of the prerogative of the Crown, and
the privileges of the peers, by a tory. But the
people happen to be in a state which makes it pro-
bable or certain that they will be excited into a
misapplication of either view, and that public com-
motion will follow, though this be not the author’s
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object. The question is not whether morally a
well-disposed man would discharge such a shot into
such materials, but is he criminal in doing so? It
is assumed throughout many of the following
trials that he is. The judges often condemn the
conduct of the prisoner on the ground that, admit-
ting his opinions to be correct, this was not the time
to publish them.

But if a well-intentioned man cannot proclaim
truth because of its dangerousness, men of superior
virtue and intellect, instead of leading their age,
which morally is their duty, their right, and their
destination, may be compelled by law to let it walk
in its errors, and to follow it. No publicly offensive
truth can be announced. Protestantism could not
be openly preached in Catholic Ireland ; nor, until
lately, could toleration to Catholics be recommended
to Protestant Britain. Personal violence, pillage,
and the conflagration of chapels, was the almost
certain consequence of either. Within a much
shorter period, a public outbreak would have fol-
lowed any strong speech against the slave-trade in
the ports stained with that traffic. A public
defence of the Union drives many parts of Ireland
into rebellion at this moment. To be freely pro-
claimed is the prerogative of public truth. He
who undertakes to enlighten his age, of course
incurs all the danger of addressing a generation
that differs from him as to what truth is; and the
noble army of martyrs shows the extent of this
danger. But when he and his age happen to agree,
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there is no authority in our or in any good system
of law for holding that the publication of truth
must be abstained from, because it would be incon-
venient. Such a principle would enable, or rather
compel, ignorance to cling to the errors it is so
attached to as to be ready to rise into violence in
their defence, for ever. Neither ignorance nor tyr-
anny could desire a law better suited for their
purposes than one that would entitle them to
suppress whatever opposition elevated the hopes,
by dispelling the darkness, of their slaves. The
privilege of sending all well-intentioned public
- truth abroad may certainly often lead to present
troubles. But freedom of thought and of communi-
cation on public interests, to which we owe every-
thing good that we possess, including the correction
of freedom’s own incidental inconveniences, could
not be impaired on account of these accidents
without inconveniences of a far worse kind. The
right of free discussion, certainly
“ May, in time,
Win upon power, and throw forth great themes
For insurrections arguing.”

But great themes could not be thrown out other-
wise, for society’s adopting. A sage is not to
waste himself upon the wilderness, because he is
too wise for a generation that either will not
receive or will abuse his instruction. No; instead
of hiding his light, he scatters it abroad, though
at first it may dazzle their eyes, and makes his
memory immortal by anticipating the wisdom of a
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better age. This is the course of most of the
triumphs of principle. If Milton and Locke had
been tried under the Stewarts for sedition they
would probably have been convicted, because their
doctrines were calculated and intended to excite the
notion against established power. But if this plea
had failed, they could not have been convicted
legally on the ground that, though their principles
were innocent and well meant, they tended to pro-
duce the Revolution. According to the usual
course of dealing with premature reformers, Wick-
liffe ought to have been burned, because very few
in his day believed in the soundness of either his
views or his designs ; but if they had, the tendency
of his doctrines to produce the Reformation would
have supplied no legal justification, according to
our present notions, of his condemnation.

Even Kenyon, with all his narrowness of mind,
admitted this. In charging the jury in the case of
John Reeves, accused of libelling the Constitution,
he said (Stute Trials, vol. xxvi. p. 591): “The
power of free discussion is certainly the right of all
the subjects of the country. We owe more to it
than to almost any other right which the citizens
of this country have exerted. I believe it is not
laying too much claim on the behalf of free and
temperate discussion to say that we owe to it the
Reformation, and that we owed to it afterwards the
Revolution. The discussion which was made by
Luther, Melanchthon, and the other persons who
preceded the Reformation, opened the eyes of the
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public; and they got rid of the delusions which had
been spread by the Pope of Rome, and emancipated
mankind from the spiritual tyranny they were
under, and brought about the establishment of that
religion which we now enjoy in this country.” This
could not have been said if the mere tendency of
well meant truth to produce incidentally what at
the time may be thought mischief, implied legal
criminality. No stronger cases can be conceived
than the overthrow of the established religion,
and the overthrow of the established Govern-
ment, by the Reformation and the Revolution.
If it was not sedition to promote these changes
by the well-designed promulgation of truth,
how can such promulgation be ever deemed
criminal ?

Erskine, while speaking as a counsel, often on
these matters of political law dignifies and per-
petuates his eloquence by enriching it with the
wisdom of a philosopher. We have an example of
this in his defence of Paine, where he says (18th
December 1792): “ The proposition which I mean
to maintain as the basis of the liberty of the press,
and without which it is an empty sound, is this :—
that every man, not intending to mislead, but
seeking to enlighten others with what his own
reason and conscience, however erroneously, have
dictated to him as truth, may address himself to
the universal reason of a whole nation, either upon
the subject of governments in general, or upon that
of our own particular country ;—-that he may analyse
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the principles of its constitution,—point out its errors
and defects,—examine and publish its corruptions,
warn his fellow-citizens against their ruinous con-
sequences,—and exert his whole faculties in pointing
out the most advantageous changes in establish-
ments which he considers to be radically defective,
or sliding from their object by abuse. All this
every subject of this country has a right to do, if
he contemplates only what he thinks would be for
its advantage, and but seeks to change the public
mind by the conviction which flows from reasonings
dictated by conscience. If, indeed, he writes what
he does not think,—if, contemplating the misery of
others, he wickedly condemns what his own under-
standing approves,—or even admitting his real
disgust against the government or its corruptions,
if he calumniates living magistrates, or holds out to
individuals that they have a right to run before the
public mind in their conduct—that they may oppose
by contumacy or force what private reason only
disapproves,—that they may disobey the law be-
cause their judgment condemns it,—-or resist the
public will, because they honestly wish to change
it,—he is then a criminal upon every principle of
English justice, because such a person seeks to
disunite individuals from their duty to the whole,
and excites to overt acts of misconduct in a part of
the community, instead of endeavouring to change,
by the impulse of reason, that universal assent
which, in this and in every country, constitutes the
law for all.” I agree with Lord Campbell in hold-
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ing this to be * admirable discrimination.” (Laves,
vol. vi. p. 457.)

Where this species of sedition (that of doctrine)
is not combined with others—where it is not meant
to insult, or to incite to direct resistance—but
consists purely in the enunciation or maintenance
of opinions, its prosecution can rarely do any good
in a free country. It may extinguish an obnoxious
man ; but within the sphere of a free press, no
principle, or its discussion, was ever suppressed by
prosecution. A taste for indicting doctrines, there-
fore, is generally useless—if putting down the
doctrine be the object. And it can only cease to be
dangerous, when it shall be settled what old
opinions are sound, and whose infallibility is to
judge of the new ones. A person anxious for
principle alone, therefore, will always attest his
sincerity by avoiding whatever may justify the
suspicion that he is impelled by other motives, and
has lower ends in view. The philosophical patriot,
though elevated to a purer region, is sometimes
tempted to stoop to alliances with faction, and its
acts ; and thus gets into connections which appear
to arraign truth, or its discussion, before a criminal
bar; while, in reulity, they only arraign the un-
worthy aids by which truth has been attempted to
be advanced.

Though it be useful, logically, to discriminate
these three sorts of sedition, it is scarcely necessary
to say that practically they seldom occur separately.
He who i3 in a seditious mood generally abuses as
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an instrument of resistance, and is anxious to dignify
his resistance by some pure doctrinal object. But
the one or the other predominates according to
public or personal circumstances.

The causes of sedition are as numerous as the
causes of public discontent. Folly, poverty, faction,
bigotry, intemperance of thought or speech, the
love of power, and unredressed grievance—are the
most common of them. Its most ordinary defence,
or apology, is the provocation of public wrong, and
excusable excess in the exercise of the constitutional
privilege of complaining.

Strictly speaking, wrong, or grievance, can never
amount to an absolute justification of admitted
sedition. =~ While the law’s supremacy subsists,
crime cannot be a legitimate mode of obtaining
redress.

But in ascertaining whether the crime of sedition
has been committed, the existence of wrong, or of
grievance, may be material. And even where these
do not avoid the offence, genuine, or even honestly
believed injury, is always a palliation,—not a
palliation that prosecutors can almost ever admit,
because they cannot be expected to concede that
the Government which they serve has done wrong ;
but it is one that all other people, and particularly
Jurymen, will generally recognise.

The supposed exercise of privilege is a much
more common apology. And it is the strongest that
exists ; and is often very difficult to be dealt with.
In a country like Russia where no one is safe in
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saying anything against the Government, or like
America where every one seems to be safe in saying
anything he pleases, obedience to the law is easy.
But in countries like ours, where the law wishes to
combine criminal responsibility for excess, with a
real and spirited exercise of the right of public
censure and suggestion, the best-disposed man is
frequently the most perplexed how to act. Prose-
cutors think that they remove all doubt by saying
that the safe middle path is marked by law. And,
no doubt, it is marked, and as distinctly as any-
thing can be marked by vague general words
resolving the whole matter into each individual’s dis-
cretion. A well-meaning man enters upon this path
perfectly cool. But he cannot advance two steps
in it without feeling that coolness is a temperature
inconsistent with the earnest use of his privilege.
Sincerity, instead of being a protection, is the very
thing that, by its warmth, effaces the legal line. A
quiet, honest man may no sooner be committed by
his oration or his pamphlet, especially if these have
been made worse by modesty and want of practice,
than he may discover that he is in jeopardy from
mere awkwardness of words, or from unconscious
ardour of feeling. This risk has the unfortunate
effect of keeping back the judicious and the sensi-
tive, and makes leaders of the skilful and the
audacious, who alone think that they can steer be-
tween the opposite legal repulsions. And as privi-
lege must be lost if only exercised with a paltry
timidity, contempt of prosecution is the tone natural
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to the strenuous, and this again leads people of this
temperament into greater excesses than their quiet
judgments approve of. This not unnatural connec-
tion of the exercise of privilege with its abuse, even
in the hands of good men, ought to make convic-
tion little grudged where the privilege has plainly
been made a mere pretence by a false, impudent,
and voluble fellow.

Those who wish to be seditious cunningly, put
themselves into the form of constitutional discussion
or petitioning, and think that they are safe, under
this shelter, in violating the very law that protects
them. This is the seditious city of refuge. It is
the favourite sanctuary of the criminal orator, whose
cowardly audacity of harangue is inspired by his
shield. With him, sedition and privilege play into
each other’s hands.

It is sometimes exceedingly difficult to distin-
guish these two cases in actual practice. Many
men, especially in former times, who, because they
were honestly meaning to do no more than to exer-
cise their right, ought to have been acquitted, have
been condemned ; and some, especially in modern
times, who have professed vast indignation at what
they declaimed against as tyrannical interferences
with their pretended right, have had this profession
too gently disregarded. Law can easily give the
tests ; but, as usual, the administration of practical
justice depends less on the rule than on the sagacity
and candour with which it is applied. (1) Privilege
is no defence, where it was made a mere pretence
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of. Itis of nouseasacover. (2)Eventhough there
was no pretence originally, privilege is no defence for
sedition, or for any other crime, committed in the
course of its being exercised. Criminal outrageous-
ness or irrelevancy may be éngrafted on what, if not
abused, might have been the correct exercise of privi-
lege. A speech in praise of rebellion may be delivered
at a meeting for loyally addressing the sovereign.
The lawfulness of the occasion, and of the general
object, will not justify all incidental guilt,—a prin-
ciple which the promoters of legal meetings are too
apt to forget. (3) Wherever the fact of pretence, or
of excusable excess, is doubtful, the construction
ought to be in favour of the accused ; and this not
merely because innocence is always to be presumed
till guilt be proved, but because the exercise of the
constitutional right is never to be unnecessarily re-
stricted. Even though the legal presumption was in
favour of guilt, the fact that the abuse of the privilege
is uncertain ought to be sufficient «s evidence, and
as of itself a circumstance, to bind a court to con-
clude that, in truth, it was genuinely exercised.

In judging of all this, and indeed in reference
both to the essence and the proof of the crime, it is
very important to mark what was the general tone
and air of the accused on the occasion for which he
is brought into legal trouble. There is such a thing
as a seditious manner. It requires a good eye to
detect it, and a good head to apply it to its conse-
quences ; and as manner may be assumed, and may
be accidental, it is never a criterion to be absolutely
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relied upon. But it is often disclosed sincerely, and
often produces a strong and just impression. No
wise jury can view in the same light the rash speech
of the man of peaceable character but of utter in-
experience, and the loud, lying impudence of the
practised talker; or the exaggerations of the
pamphleteer, who, like Swift or Cobbett, amidst all
their sedition, have generally a lawful object in
view, and the purposed atrocity of Paine and
Carlisle, whose exaggerations are plainly resorted to
merely to mislead and to inflame. The manner of
a man upon his trial, though very apt to be acted
upon by courts, if at all relevant for consideration,
can very seldom, if ever, be of importance in refer-
ence to his extra-judicial conduct. It depends much
upon temperament ; upon mistaken views of what is
expedient for the defence ; and upon the behaviour
of the court itself. But the manner of the speech
or of the pamphlet are the man’s own, and generally
reflect his mind.

Since sedition consists in the wickedly intended
production of a certain species of immediate, or
nearly immediate, political mischief,—and what is to
be deemed mischief is sometimes a mere matter of
opinion,—it is very difficult, and would sometimes be
improper, to exclude the operation of the political
prepossessions of the jury. But a distinction must
be noticed, which prejudiced or dishonest jurymen
are too apt to disregard.

There are institutions and principles which the
law has taken specifically under its charge, and



62 INTRODUCTION.

which, though it never saves them from dis-
cussion, it protects by positive prohibition from
insult or resistance. In these cases a right-minded
juryman will feel that though he may happen to
differ from the law as to the expediency of shielding
these things, he is bound to respect it ; and, conse-
quently, that his duty is confined to putting a right
construction on the facts. If a prisoner be on his
trial for attempting to bring the monarchy into
contempt, the juror who acquits upon the ground
that he himself prefers a republic is guilty of as
clear perjury as if he were to acquit a prisoner of
murder because he disapproves of the mode in
which murder is punished, or thinks that, as the
deceased was a bad man, it was meritorious to kill
him. A dissenter, who condemns all religious
establishments, or a Quaker who condemns war,
may be on juries for the trial of a seditious libel on
the church or the army, every syllable of which
they may approve of. Nevertheless, they woefully
deceive themselves if they fancy that though, being
in the box, they have the power, they have also the
right to acquit merely because they dislike the law.
They are perjured jurymen if they act on this
ground. It is through the operation of such mis-
placed feelings that the greater number of unjust
verdicts in cases of sedition have been pronounced.
A man who honestly endeavoured to exercise a
constitutional privilege, and neither meant harm,
nor had any idea that he was in the course of doing
any, is accused of sedition, and the jury are all
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satisfied of these facts. But they are tories of the
old school, and detest all popular privileges, and
therefore they convict. Who can doubt that this
is perjury? And thus, if jurors do not resolutely
steer by the law, but act each on his own political
opinion, many political trials should end as soon as
the jury is balloted.

But there are other cases where the rule fur-
nished by the law is not so clear and conclusive as
to supersede all individual discretion. It forbids
intended mischief, but it leaves the truth of the
intention and of the mischief to be inferred from
the acts. In these cases the jury may, and must,
be swayed, to a certain extent, by their own convic-
tions of the nature and the beneficial or hurtful
tendency of what was said or done. This applies
chiefly to seditious doctrines. There is nothing
criminal in maintaining the preferableness of a re-
public to a monarchy,—or of excluding the Lords
spiritual from parliament,—or of dissolving the Irish
Union,—or of any given reform of parliament,—or
of almost any given public opinion. But under the
charge of wickedly intended mischief the tendency
of the opinion is a fair and important circumstance
for consideration. It is receivable, on strict legal
grounds, as evidence. And in appreciating this
evidence the jury are not only entitled, but, indeed,
they are obliged, to act in some degree on their own
general prepossessions. They cannot be expected,
nor are they fitted, to try the case, if they were
to take their seats, like images, in a state of pure
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abstraction from all political knowledge, or creed,
or feeling. They are warranted and bound to take
into the box the ordinary information, and the
established constitutional principles, of men of sense
and of practical life,—certainly not the prejudices
of partisans, or that wickedness which has often
made jurymen value their position as affording them
an authoritative opportunity of promoting the prin-
ciples of their faction. Indirectly, this is perjury
also. But where the case is of that nature that the
general rule of the law can only be applied by the
exercise of a certain portion of discretion, the per-
sonal convictions of the jurors as to what is publicly
useful or pernicious, must come into operation. A
good juryman will lean as much as he can upon the
law, and will be jealous of his own partiality. A
bad one will encourage his prejudices, and be proud
of despising the law.

But, practically, most cases, in passing through
the juryman, will have their colour tinged by the
colour of his mind. This may lead to occasional
error or unfairness; but, if not abused, it may,
upon the whole, be sometimes a useful corrective of
stretches of the law either way, where the public
has the wntelligence, independence, and candour
which constitute the proper jury mind. No better
way of determining a charge of sedition could be
desired than by reference, under good judicial guid-
ance, to such a jury. A tribunal erected out of such
a public, while it will have a salutary distaste of
violence, will be jealous of undue interference with
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constitutional privilege, and will, above all feelings,
have a genuine reverence for the great principle of
mutual toleration. Such a tribunal suits all times.
For it reflects on every case the light of prevailing
opinions, and of whatever liberality the age may
possess. It encourages the patriot not to be timid,
provided he be pure. By enabling reformers, in
whose sight, as in that of the bigoted enemies of
reform, prudence is so often contemptible, to see the
exact measure of their danger, and of their power
of doing good, it abates the too common ambition
of the inflamed zealot, the detestable demagogue,
and even the philosophical innovator, to signalise
themselves by startling prevailing habits of think-
ing. It may be by those they startle that they
may be judged. Mackintosh says that Wakefield’s
libel was so bad that he would have been convicted
though Somers had been Attorney-General, and
Locke one of the jury. These names indicate the
spirit in which a political prosecution ought to be
resolved upon and tried. Neither a reasonable
prosecutor, nor a reasonable public, nor a reasonable
prisoner, could desire to be better protected. With
a fair accuser, a fair court, and a fair jury, there is
little danger in the vagueness of the words of the
law.

But there is the utmost possible danger in it
where the public reason is unsound. What is the
value of trial by jury, where jurors carry their party
passions into court, and have them inflamed there,
rather than subdued, by men who are judges only

VOL. L E
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in their robes and their position. How precarious
is the best law of sedition then! What an in-
strument may it be in the hands of one party
against another! Every extravagance on the side
of existing power, or against it, may be safe ; while
every imprudence on the opposite side may be
magnified into serious guilt. An innovation of
system, or of opinion, for which the author may
confidently anticipate the applause of history, is
shuddered at, and its promoter tried, by present
ignorance. A patriot, superior to the errors of his
age, is subjected to the disposal of those who,
because they hate, or do not understand, his sug-
gestions, deny his purity, and are burning for a
sacrifice. And on the other hand, a person clearly
guilty of gross sedition may he acquitted by the
sympathy of jurymen who approve of his opinions,
and are eager to promote them. A fair trial for
sedition is one of the rarest and most honourable of
the triumphs of justice.

There is one blunder, or artifice, by which this
triumph has been often obstructed. It consists in
misrepresenting the true character of the crime.
It is natural for a prisoner, however clear and gross
his guilt, to make privilege and the liberty of the
press, a cover for the violation of both. A prisoner
has nothing but his own safety to care for. But
the opposite exaggerations of judges and prosecutors
have been less excusable, and more successful, when
they have told juries that because sedition tends to
disturb public tranquillity, it involves the very
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being of society, and that, consequently, he who
commits sedition is guilty of all the crimes which
the dissolution of society implies. This sentiment
has been frequently stated not ouly in Scotland, but
in England, and in modern times. “ As by the dis-
solution of the social compact,” says a Scotch judge
—Swinton—(State Trials, vol. xxiii. p. 233), “it
(sedition) made way for, so it might be said to
include every sort of crime— murder, robbery,
rapine, fire-raising—in short, every species of wrong,
public and private.” And in summing up against
Sidney, Chief-Justice Jefferies instructed the jury
that the unpublished writing found in the prisoner’s
desk, which, at the worst, was only treasonable,
“contains all the malice, and revenge, and treason,
that mankind can be guilty of. It fixes the sole
power in the parliament and in the people.” (State
Trials, vol. ix. p. 893.)

There is no form or degree of sedition, or even
of high treason, as to which these principles are
either legally or morally true. They might just as
well be employed against a thief. Society could not
exist without private property, and therefore he
who steals does an act which ought to have all the
guilt ascribed to it that the dissolution of society
involves. Fraud, forgery, conjugal infidelity, or
almost any other violation of the criminal or the
moral law, might be viewed in the same light. So
far are these representations from being true, that
it is certain that the worst political offence may be
committed by a person who would be guilty of
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no other crime. It may be expedient to prosecute
political delinquency, even to the death, but cer-
tainly not necessarily on account of the moral
iniquity of the accused. Amidst conflicts of opinion,
each half of the community is seditious in the sight
of the other. 'When governments are unsettled, it
has often been doubtful, with the purest characters,
whether treason itself was not a duty. The English
revolution made traitors in law of men of the highest
personal honour ; nor was it till things got solid, by
the subsidence of the loose matter connected with
that event, that personal integrity and political
innocence became the same. To see no difference
between political and other offences is the sure mark
of an excited or of a stupid head. “Some acts, it
was said, which fell under the definition of treason
are such that a good man may, in troubled times,
be led into them even by his virtues. It may be
necessary for the protection of society to punish
such a man. But even in punishing him we con-
sider him as legally rather than morally guilty,
and hope that his honest error, though it cannot be
pardoned here, will not be counted to him for sin
hereafter.” (Macaulay’s Essays, vol. iiil. p. 296.)

It is only when the prosecutions are judicious,
and the trials correct, that the public sympathy can
be secured for the court and the accuser. It is
rare to hear the common course of criminal justice
exclaimed against; so far from it, that even the
acquitted (in Scotland at least) are very seldom
viewed except as lucky. It is not always so in
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political trials. The difference proceeds chiefly from
two causes : first, because there is generally a party
that espouses the object in the promotion of which
the prisoner has fallen ; and, secondly, a political de-
linquent need not necessarily be a bad man in other
respects. But it sometimes arises also from a cause
for the avoidance of which no fair sacrifice ought
ever to be grudged —namely, the impression that
the prosecution was not dictated by a pure sense of
Jjustice, but was a party step. No just, and, if
possible, no plausible ground should ever be given
for this suspicion. It is difficult to read the State
Trials without feeling that if it had not been for the
purpose of getting rid of a political adversary, or to
promote a party object, scarcely one out of ten of
the political accusations with which that record is
loaded would have been preferred. The only way
to prevent this sympathy with crime is to be sure
that it is guilt, and for its own sake, that is pro-
secuted, and that it is properly tried. And it is
not enough that the guilt be real. It ought also
to be great. Even a conviction, in a weak case,
does no good. The confines of sedition are so easily
and so unconsciously got into, that a good deal of
the crime must be winked at. And an act ought
to be very atrocious before it be indicted, if it be
a single one ; though in computing whether it be
single or not, the acts of others with which it is
connected must be taken into view. It is when
sedition, by the open repetition of the crime, plainly
means to throw down the gauntlet to the law, that
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the guilty should never get the encouragement of
a triumph, by the law being compelled to decline
the challenge.

A calm man, who has often seen how party
passions are roused, and how they evaporate, and
how unnecessary were the clamour and the severity
that were resorted to in order to compose them,
will have some patience for even a little persever-
ance in sedition, so long as it merely effervesces in
the course of otherwise innocent party contention.
Its black aspect is, when it takes advantage of a
morbid condition of the popular mind to produce
sheer ruinous mischief. There are three circum-
stances on which it delights to operate, but can
never do so without great guilt—religious discord,
prevailing wildness about political theories and
pretensions, and popular distress. These are the
troubled waters which sedition rejoices to trouble
more. When the people are excited by political
mania, he who, instead of soothing them, or letting
them alone, rouses them into higher insanity, and
thus brings them within the wrath of the law, and
exposes rational reformers to discredit—and all
from such wretched motives as revenge or contemp-
tible popularity, is entitled to no portion of the
apology due to error, or to the extravagance of
honest zeal. The disturber of society by purposely
inflaming that religious hatred which, for its own
objects, he despises, but uses as an instrument of
social violence, is yet a greater criminal. The
passions he evokes are more horrid, and less con-
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trollable. The evil spirit that works in the lower
and darker region of popular destitution and igno-
rance is the worst of all. Yet every crisis of popular
misery supplies demons who take advantage of it
for pure mischief. Indeed it is melancholy to see
how rarely even parties, otherwise respectable,
have virtue to abstain from acquiring a little
dangerous and momentary power by encouraging
the criminal follies of this sad class,—a class which
knows property only by seeing it in other hands,
and the law by feeling its restraint. How deep is
the guilt that is contracted by talent or influence
when they are employed to aggravate and mislead
the useless discontent of the uneducated and the
unfed !

Sparing or smiting such criminals is always a
question of mere policy. But, even in these cases,
a public accuser is sure to bring himself into just
trouble, if, in selecting cases for trial, he compares
the conduct of the proposed prisoner with the words,
rather than with the spirit of the law. He must
never forget that a tendency towards what, strictly
speaking, is sedition, is almost a natural offset of
British freedom. Sedition can rarely disturb the
stateliness of an aristocracy—which implies the
suppression of the people. It is too insignificant to
be noticed amidst the turbulence of a republic.
And it cannot be recognised in a despotism, where
the thought of independence is treason. But our
mixed Government is a soil prepared for it. The
weed springs with the constitutional plant. Rever-
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ence for royalty, rank, property, and law is wrought
into the fabric of the public mind; but it is com-
bined with tolerance of all religious sects; with
popular privileges, which those only whose blood is
frozen can exercise quite coolly ; and with the con-
stant practice of earnest public animadversion. The
promotion, and the resistance, of change is the
occupation and the glory of hostile factions, whose
existence is indispensable for the conduct of our
public affairs. In the course of the incessant
struggle between what is, and what it is said ought
to be, attacks are made, and principles asserted,
and authority incidentally dared, with such un-
thinking boldness, by our greatest men, that moral
sedition may almost be said to be the field in which
their lives are passed, and their laurels earned.
They are only kept out of the legal offence by the
purity of their intentions; not by their conformity
to legal moderation. Hence they are all frequently
exposed to be confounded in the same condemna-
tion. But, in practice, it is found expedient to let
penal law glean only the bad cases. The impression
on all sides, that it is difficult to engage in political
warfare without encroaching on the neutral legal
ground, makes all the law’s injudicious captures
useless.

All wise parties, accordingly, aware how easily
accusation may be retaliated, are so shy of enfore-
ing the letter of the law, that frequent prosecutions
for sedition always imply the confident predomi-
nance of a single party. And then it is exactly
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under such predominance that the true spirit of
the law is apt to be forgotten. Amidst mutual
arraignment and vituperation the law’s liberality
is disregarded by one party from insolence and
security, and its power by the other from provo-
cation and despair. In scenes of such excitement
—especially if it be a conflict of principle—the
language of sedition, or of what is flavoured by it,
is apt to become the eloquence of party men.
Thus it is sometimes difficult to say whether we
would be worst off with no law of sedition at all,
or with a good law ill applied. In the one case,
the violent, free from legal control, would make
public discussion too coarse for the moderate, and
too calumnious for the decent, and would secure it
all for themselves. In the other case, if every-
thing that in strict law is sedition had, since the
Revolution, been excluded from British discussion,
by being prosecuted with the indiscriminating
accuracy that is applied to ordinary crimes, what
would now have been the state and character of
the country ?

Trials for this offence, therefore, are the touch-
stones of courts. ‘The integrity of judges is put
to the proof as much by prosecutions for seditious
writings as by charges of treason.” (Hallam, Const.
Hist. chap. v.) Except where the guilt is too
gross to admit of doubt, or to require the exercise
of any discretion, a trial for sedition slides more
easily into party feelings, and the sacrifice or
defence of party victims, than a trial for treason,



74 INTRODUCTION.

where the law is far more precise and palpable.
‘Where factions are unequally balanced, and the
times violent, there is no department of criminal
justice where such extensive unfairness may be
plausibly practised under the forms of law.

Hence the painful interest that will ever attach
to almost all the trials for sedition that have
hitherto taken place in Scotland, particularly those
that occurred under the influence of the first revolu-
tion in France. These cases deserve to be more
accurately known, and more constantly remembered
than any judicial proceedings in Scotland since the
expulsion of the Stewarts. If there be any man
who believes that the impartiality of courts, the
superintendence of parliament, or the humanity of
the age, are adequate securities for the purity of
Justice during the ferocity of party spirit, let him
study these trials.

I was too young then to understand fully what
was passing. But I lived in the midst of the local
ministerial managers, some of the principal of
whom were my relations, and all of them in almost
daily intercourse with my father and his family ;
and I was old enough to hear, to observe, and to
remember. In a very few years afterwards, while
events and impressions were still fresh, I had
occasion, like other students of law, to examine the
proceedings, and I have watched their descent into
history ever since. And now, having a deep con-
viction of their true character, I think it a duty to
point out circumstances which cannot be safely
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forgotten, and thus to explain the grounds of that
nearly unanimous verdict of condemnation which
posterity has passed upon the manner in which
these trials were conducted, and the sentences with
which they were closed.

If there was no future interest at stake, the
credit of individuals and of the country would
require the whole proceedings to be cast into per-
petual oblivion. But subsequent judges have made
this impossible. ~With one exception, the whole
modern court has applauded what their predecessors
did, and has professed to be ambitious of the honour
of copying it.! Since Scotland is exposed to the
danger of having these trials transmitted authori-
tatively, as models for imitation, it is proper that
their true nature should be understood.

In examining the cases I proceed upon the
authority, whenever it exists,of Howell’s State Trials.
The editor came to Edinburgh for the purpose of
seeing the original records, and of correcting the
ordinary reports by personal information ; and, with
this view, he put himself into direct communication
with the surviving counsel. The dispassionate
statements of this very intelligent stranger may be
more safely relied upon than accounts given by
friends, or by enemies, during the intemperance
of the period in which they wrote. But, indeed,
the whole reports substantially agree. The original
ones were prepared and published chiefly by Mr.
Creech, bookseller, whose devotion to the party in

1 See the case of Gilbert Macleod.
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power was afterwards rewarded by his elevation to
our civic chair; and his reports and Howell’'s are
very nearly the same.

It is impossible for any one who has been born
in a happier age to conceive these trials without
carrying the fact along with him that when they
took place Scotland was at nearly the lowest point of
political degradation.’ It was almost totally devoid of
the constitutional checks by which public or private
liberty can be protected. The party in power,
therefore, was left to the freedom of its own will ;
and it does not need to be stated how absolute power
is exercised in a small and poor country. Moral
influence, too, was very strongly on the side of
intolerance, which was armed with the terrors of
the first French revolution. The profession of a
desire to prevent the atrocities of that revolution
being introduced into this country made nearly the
whole upper ranks the willing tools of existing
authority ; and any one, of whatever rank, who
dared to speak, or affected the slightest independ-
ence, was a proscribed man. Is any one disposed
to doubt this, or to wonder at it? Let him recol-
lect that we had then no popular representation, no
reformed burghs, no effective rival of the Estab-
lished Church, no free press, no public meetings,
no trial by jury at all in civil actions, and no other
trial by jury in criminal cases than what was con-
sistent with every juryman being named by the
presiding judge. Against this crushing load of the

1 See some particulars in the Life of Lord Jifrey.
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hardest and most absolute toryism there was liter-
ally nothing except the steadiness of a small whig
party, composed chiefly of lawyers, without whose
resolution and intelligence Scotland, politically,
would have been nearly as prostrate as if it had
been a province of Austria or Russia.

The whigs, both here and in England, had
espoused the great question of parliamentary reform,
which indeed was their watchword and their leading
object. Their scheme, as expounded in parliament,
was exceedingly, indeed contemptibly, moderate.
But, like other moderate parties, they were afflicted
by adherents ambitious of signalising themselves by
extravagance ; and nothing short of universal suf-
frage and annual parliaments would satisfy these
zealots. The cause was brought into great discredit
by this folly. Though distinctly disclaimed by the
higher and wiser men who had been associated in
England for the purpose of conducting the case,
annual parliaments and universal suffrage were
pertinaciously represented by Government and its
friends as the essence of the only reform truly
aimed at; and therefore reform and anarchy were
dealt with as identical.

The discredit which the Scotch propounders of
universal suffrage and annual parliaments brought
upon themselves was greatly increased by their
setting up what was called the British Convention.
This was a political association, which met, but
only for a few days, in Edinburgh, with afliliated
branches, and all the usual apparatus of such bodies.
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Its real object was the reform of the representation.
And if it had adhered to this object simply, and
had promoted it in the way in which political
measures are usually struggled for in this country,
even the extravagance of its aim would not have so
shocked the imagination of the age. But on the
idea of giving themselves importance, and of casting
a formidable air over their meetings, they chose to
mimic the outside of the French National Conven-
tion, by copying its forms and phrases. This con-
firmed people’s terrors, and would have ruined any
of the associations even of charity or piety.

But notwithstanding this culpable folly, and
deducting any incidental guilt that may have
attached collaterally to individuals, there was no
ground on which it ought to have been held that
sedition adhered necessarily to all those who main-
tained this measure of reform; or even to those
who, in addition to this, used the British Conven-
tion as an engine for advancing it. It has been
said, first, that maintaining universal suffrage and
annual parliaments implies sedition ; secondly, that
this and all other reforms were mere pretexts; and
that over and above the ultimate extinction of the
Constitution, which must be the consequence of
these, its immediate overthrow was the real design.
This was easily said and credited at that time. But
I do not believe that anything that history or
justice can recognise as evidence of any such pur-
pose ever existed, and certainly no sufficient evidence
of it was produced at these trials. Unquestionably
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the imputation is not warranted by the belief or the
impression at the time, and still less, on reflection,
of those of a higher class who knew the principal
actors, and strongly disapproved of their pro-
ceedings.

Many of the most peaceable and enlightened
men in Britain bad hailed what had at first appeared
to be the dawning of liberty in France. But the
splendid delusion soon vanished, and there was no
party, and no individual worth then noticing, or
capable of being now named, who showed a disposi-
tion so late as 1794 to imitate any part of the
French proceedings, for their own sake, in this
country. Accordingly, if the British Convention
had merely abstained from advocating a measure of
reform which, besides being hopeless, was absurd,
and from the horror, ridicule, and odium of aping
French terms, it would not have been disowned by
the otherwise kindred society of the Friends of the
People, which could boast of some of the greatest
and purest names in the empire.

That in the furtherance of their views many, or
all, of the leading members of the Convention were
guilty of sedition may be assumed, without any
knowledge of the real fact. This offence may be
committed in the prosecution of an innocent, and
even of a loyal object. "Whether the accused were
proved by legal evidence to have been guilty of the
exact sedition laid to their charge is a very different
question. Since they chose to incur the peril of
having their conduct construed by terrified and
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hostile juries, their conviction, if the proceedings
had been correct, would have been a result which
few would have grudged them. But they should
never have been allowed to have the advantage of
being able to say, even plausibly, that they had been
violently tried, or cruelly punished.

Hallam observes, with his usual sense, that “as
men who are accused of a conspiracy against a govern-
ment are generally such as are beyond question dis-
affected to it, the indiscriminating temper of the
prejudging people from whom juries must be taken,
is as much to be apprehended when it happens to
be favourable to authority as that of the government
itself, and requires as much the best securities,
imperfect as the best are, which prudence and pa-
triotism can furnish to innocence.” (vol. ii. p. 327,
8vo edit., chap. xv.) At the period of these trials
the law of Scotland afforded no such securities
whatever.

The jurymen were filtered into the box by a
process which made them very much the creatures
of the court. When a trial was to be in Edinburgh,
each of the sheriffs of the three Lothians sent a list
of forty-five names to the Justiciary office. The
names put upon these lists depended entirely upon
the sheriffs’ discretion. Out of these three lists
the Justiciary-clerk selected in certain fixed propor-
tions from each county forty-five, who alone were
ordered to attend on the day of trial. The clerk,
though not removable, was appointed by the Lord
Justice-Clerk, who was under no open control in
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his selection. The only difference for Circuit trials
was that the Sheriff-clerk of each county in the
district sent its list of forty-five names to Edinburgh,
and out of these either the Justiciary-clerk, or the
clerk who was to be upon the circuit, selected the
forty-five who were to be summoned to try the case.
In reducing these three lists of forty-five to one list
of forty-five, the clerk not only might, but frequently
did, consult the judge who was to go that circuit,
and from this fact it has been inferred that the
judge was consulted also for trials in Edinburgh ;
but whether this inference be correct or not I can-
not say. It is immaterial. When the forty-five
appeared in court, and the trial was about to begin,
the presiding judge proceeded to pick (as Erskine
calls it) the fifteen who were to try. This he did
by looking at the list and calling out any fifteen
names he chose. The selection proceeded at his
absolute, unexplained, unchecked, unquestioned,
unquestionable, mysterious, pleasure. And after he
named his men, there was no peremptory challenge
whatever ; and Hume explains that the challenges
for cause could only be grounded on a conviction
inferring infamy, on special malice, insanity, deaf-
ness, dumbness, and minority ; or in other words,
that such challenges were useless and nearly un-
known. The most gross and notorious political
intemperance, or even hostility, could not be
relevantly stated.

It is impossible to aggravate or to palliate the
mischiefs of this system. In a political case, most
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men’s politics, in a small community, being known,
it very nearly gave the judge the power of returning
the verdict. In such cases, accordingly, the jury
was no sooner named than the faces of the spectators
showed that the result was clear, in their opinion.
The tendency of the system to confer irresponsible
power on the court could scarcely have been better
proved than by the eagerness with which it was
clung to and defended by all the judges, except the
solitary whig then on the criminal bench, when the
odious privilege was abolished in a better age. One
of its many evils was, not that it produced bad
verdicts, but that it encouraged factious trials.
There were so few calm jurymen to be got, that the
verdicts most probably would have been the same,
though they had been chosen by ballot. But what-
ever the result might have been, nobody would have
blamed the ballot-box. But while it was the judge’s
duty to select, he was bound to select right men;
and he could scarcely be expected to think those
right whose public opinions, on the very matter of
the trial, he held to be dangerously wrong; and
thus every trial began by a pre-established harmony
between the picker and the picked. This was bad
for both, and impaired public confidence. The pre-
sence of a few dispassionate jurors would have
checked judicial dogmatism ; it would have saved
the accused and his counsel from always beginning
the day in despair; and it would have abated the
insolence with which respectable men were pointed
out. as unworthy, as their rejection hy the court
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proved, to be trusted with the administration of
Jjustice.

There were some other peculiarities which,
especially in appreciating the conduct of our criminal
court, ought not to be lost sight of, because they
can never exist without operating very unfavourably
on the formation of the judicial character. One was
that every proceeding of the court was absolutely
final. There was no appeal to any other authority
against any of its judgments,—not even that
irregular and indirect, but pretty effective, appeal
which consists of private conferences on different
points with brother judges. There was not even a
power of reserving a point of law for future con-
sideration by the court itself. Everything done was
done finally. No judge acted under the restraint
or responsibility of any possible review. This was
bad enough. But what was it when combined with
this additional principle, that under the ¢ native
vigour” of the court, that tribunal could c¢reate new
crimes and apply to them any punishinent short of
death that it chose? The first of these vices in the
jurisdiction of the court exists in full force still. So
does the second, though its absurdity has made it
be timidly acted upon within these few years.

One of the unequivocal signs of the times was
that these trials, though connected with great
occurrences and principles, produced or elevated no
eminent counsel. England blazed with Thomas
Erskine. His, to be sure, was the blaze of success.
But success was hopeless in Ireland; yet there
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Curran made the victories of the accuser less splendid
than the defeats of the accused. Clerk and Laing
were not well qualified in manner for this field.
But we had Gillies, and our own brilliant Henry
Erskine, twin star to his brother; and there were
others fit, for the crisis, had they been evoked. Their
services were sometimes declined by the accused,—
a fact which, like many others, shows how useless
professional aid was deemed. There was no fair
audience of the middle class; no sympathy on the
bench or in the jury-box for strenuous professional
maintenance of the public principles connected with
the trial ; none of that outward public which, speak
where he may, every orator addresses, and whose
applause is his inspiration and reward. The doubly
winnowed jurors appeared formally to acquiesce in
the cold compliments paid by the court to ¢ the
learned gentlemen whoe have acted with such pro-
priety for the prisoner,” but inwardly they were
pleased in the belief that the defence was not for-
gotten in considering the punishment.'

A great criminal judge would have shone in such
scenes. He would have upheld the majesty of the
law, but would have considered the violence of the

1 «T despair altogether of making any impression by anything I can
say,—a feeling which disqualifies me from speaking as I ought. T have
been accustomed, during the greatest part of my life, to be animated by
the hope and expectation that I might not be speaking in vain,—without -
which there can be no spirit in discourse. I have often heard it said,
and I believe it to be true, that even the most eloquent man living (how
then must 7 be disabled ?), and however deeply impressed with his sub-
ject, could scarcely find utterance, if he were to be standing up alone,
and speaking only against a dead wall.” (Lord Erskine, on the Six Acts,
28th Nov. 1819, Parliamentary Debales, vol. xli. p. 441.)
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times as an additional reason for administering it
steadily. He would have compelled the people to
respect his court by giving them reason to rely on
its justice. His candour would have shamed others
out of their partiality. He would have diffused his
own purity and calmness over the troubles of the
day.

Our judges were Robert Macqueen, the Lord
Justice-Clerk, but better known then and still as
Lord Braxfield ; David Rae, Lord Eskgrove ; Alex-
ander Murray, Lord Henderland; John Swinton,
Lord Swinton ; William Nairne, Lord Dunsinnan ;
and Alexander Abercromby, Lord Abercromby.
Four of these, viz., Abercromby, Swinton, Dunsin-
nan, and Henderland, were, personally, mild, re-
spectable men, and as judges perfectly honest.
Henderland and Dunsinnan had done nothing
to distinguish themselves. . Abercromby (absurdly
called by his friend Hume ¢ the ornament” of the
criminal bench) had written a few poor papers in
the Mirror or Lounger ; and Swinton, the heavy and
slow, had evinced in his writings on Trial by Jury
in Civil Causes, on Entails, and on Weights and
Measures, a thoughtful plodding in advance of his
age. These men, though meaning well, and per-
fectly unconscious of doing ill, had no experience of
political trials, or of such times, and were sincerely
under the influence of fear, ¢ the most unwise, the
most unjust, and the most cruel of all counsellors.” *
Their political opinions and feelings were as abject

1 Burke—Correspondence, vol. ii. p. 358.
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as they generally were among the gentry from whom
they had come. The scene was new to them, and
none of them had been trained to look into it
remotely. Nobody can be less safely trusted with
discretionary power, especially on a bench whose
proceedings are liable to no review, than a good,
weak, inexperienced man in a fright.!

Eskgrove’s only superiority to these four lay in
his being a great feudal lawyer. But, besides
having their public defects, he was an avaricious,
indecent old wretch, whose habits and appearance
supplied all Edinburgh with ludicrous and con-
temptuous anecdotes, and whose law was less con-
nected with practical knowledge or common sense,
than, except for his example, could be believed.

Braxfield was a profound practical lawyer, and
a powerful man ; coarse and illiterate ;. of debauched
habits, and of grosser talk than suited the taste even
of his gross generation; utterly devoid of judicial
decorumn, and though pure in the administration of
civil justice where he was exposed to no temptation,
with no other conception of principle in any political
case except that the upholding of his party was a
duty attaching to his position. Over the five weak
men who sat beside him, this coarse and dexterous
rufian predominated as he chose. He had the
skill to conceal his influence by making what he
wished, be said or done by his brethren ; but every-

! These four, being gentle and decorous, were no friends to Braxfield
privately, His mere indecency was sufficient to debar much personal
intercourse. Abercromby, in particular, abhorred him.
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body who understood the scene knew whose mind
was operating. “ Bring me prisoners, and I'll find
you law,” was said to be his common answer to
his friends, the accusers, when he learned that they
were hesitating. Though he was much in my
father’s house, where these matters were very
freely, and very rashly discussed, I never heard him
utter, or recognise, such a sentiment. But I heard
it often repeated, and never questioned, as his say-
ing by his personal friends, who mentioned it as
worthy of the man and of the times. Except Civil
and Scotch Law, and probably two or three works
of indecency, it may be doubted if he ever read a
book in his life. His blameableness in these trials
far exceeds that of his brethren. They were weak ;
he was strong. They were frightened ; he was not.
They followed ; he, the head of the court, led.!
Hallam, the least violent of historical eritics, in
describing the condition of England under Charles
the Second, says: “There was indeed good reason
to distrust the course of justice. Never were our
tribunals so disgraced by the brutal manners and
iniquitous partiality of the bench, as in the latter
years of this reign. The State Trials, none of which
appear to have been published by the prisoners’

1 Lest it should be thought indecorous, in a judge, to speak so
irreverently of judges, I may protect myself by the authority of Camden,
who, in delivering his opinion, as head of the Common Pleas, in Wilkes's
case about general warrants, and referring to the weight due to the court
in the case of the seven bishops, says, ‘¢ Allybone, one of the three, was
a rigid and a professed Papist ; Wright and Holloway, I am much afraid,
were placed there for doing jobs; and Powell, the only honest man on
the bench, gave no opinion at all.” (State Trials, vol. xix. p. 993.)
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friends, bear abundant testimony to the turpitude
of the judges. They explained away and softened
palpable contradictions of the witnesses for the
Crown, insulted and threatened those of the accused,
checked all cross-examination, assumed the truth of
the charge throughout the whole of every trial.” (vol.
ii. p. 123, chap. xii.) In contrasting this with the
Jjudicial character of subsequent times, he observes
that “ There can be no doubt that State prosecutions
have long been conducted with an urbanity and
exterior moderation unknown to the age of the
Stuarts, or even to that of William ; but this
may by possibility be compatible with very partial
wresting of the law, and the substitution of @ sort of
political reasoning, for that strict interpretation of
penal statutes which the subject has a right to de-
mand. No confidence in the general integrity of a
Government, much less in that of its lawyers, least
of all any belief in the guilt of an accused person,
should beguile us to remit that vigilance which is
peculiarly required in such circumstances.” (vol. ii.
p- 329, chap. xv.)

It would be unjust to impute the whole of these
defects to the Scotch judges of 1793 and 1794.
Except from Braxfield, who was, indeed, very coarse,
there was no brutality of manner. Nor was there
any other turpitude than what is implied in judicial
partiality. And there was no improper interfer-
ence with witnesses. But political reasoning, and
confident assumption of the truth of the charge, were
always conspicuous. A headlong adoption on the
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bench, of all the judge’s feelings in society, was
the chief source of their errors. It prevented their
ever rising above the instincts of party men, dealing
for party purposes with party adversaries. ‘¢ All
these men” (says Phillipps in his State Trials, and
alluding to the victims of the Popish Plot, vol. i.
p- 352)— All these men, before their arraignment,
were condemned in the opinion of the jury, judges,
and spectators; and to be a Jesuit, or even a
Catholic, was of itself a sufficient proof of guilt.”

Hence, instead of thinking of maturing the law,
what they were thinking of was, the conviction of
the person accused. The principles, and the forms,
of general justice were lost sight of in an exclusive
and passionate eagerness about the existing crisis,
and the victim at the bar. And even in dealing with
the accused on this footing, they evinced utter ignor-
ance of the art of managing political discontent.
They plainly believed that men who were wrong
could be made right, and bold men made timid, by
mere legal severity. The idea of quieting by gentle-
ness, or of trusting anything to the soothing of
time, seems never to have occurred to them. That
discontented men must be reconciled to the law by
its cruelty, was their only impression. They agreed
with Bishop Gardiner in Henry VIII. :—

“ Those that tame wild horses

Pace ’em not in their hands to make 'em gentle,

But stop their mouths with stubborn bits, and spur ’em,

Till they obey the manage. If we suffer—

(Out of our easiness, and childish pity
To one man’s honour)—this contagious sickness,
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Farewell all physic: and what follows then 1
Commotions, uproars, with a general taint

Of the whole State ; as, of late days, our neighbours,
The upper Germany, can dearly witness,

Yet freshly pitied in our memories.”

They had better have learned from Bacon that
‘““ghepherds of people had need know the calen-
dars of tempests in State.” And that ‘neither
doth it follow that because these Fames are a sign
of troubles, the suppressing of them with too much
severity should be a remedy of troubles. For the
despising of them many times checks them best,
and the going about to stop them doth but make
a wonder long-lived.” (Ess«ys—Of Seditions and
Troubles.)

If there had been nothing but his own reason
or conscience to restrain him, it is not easy to say
what Braxfield would not have done. For in
judging of him and his brethren, it must never be
forgotten that the country, meaning by this the
adherents of Government, applauded, and that par-
liament confirmed, their worst acts. Such support
would not have misled, or satistied, a good judge.
But it was enough to make a bad one worse. If
their style admitted of being worse, their merit in
avoiding it was certainly greatly enhanced by the
encouragement it received.

They were indirectly restrained, however, by
the judgment of Henry Dundas, and the moderation
of his nephew, Robert Dundas of Arniston, the
Lord Advocate, both of whom, as is usual with
responsible leaders, were more skilfully temperate
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than their followers. The Lord Advocate was a
person of no professional consideration, of very
moderate ability, and a poor brisk speaker. But
he was a gentleman ; lively and amiable in private
life, and with a singularly animated and engaging
look and manner. And in addition to political
influence and personal attraction, he kept up
(though only for his supporters) the old profuse
hospitality of the house of Arniston. Power, agree-
ableness, and claret will make any man a favourite.
Few could have exercised his half legal and half
political office, in such times, without being excited
into violence. But, beyond a little frothy warmth
and weak declamation at the bar, he had no tend-
ency that way. If the times and foolish friends
had ever provoked it, it would have been checked
by his uncle’s sense, by his own humanity, and by
his seeing that it was the curb, and not the spur,
that his followers required. The true, and the very
great, merit of both of these public officers is, that
having nearly absolute power, they abused it so
little.

Having got gentlemen transported for fourteen
years to Botany Bay for a first conviction of sedi-
tion, it may well be asked what more they could
bave done? To which the answer is, that they
might have multiplied the victims to almost any
extent. It has been understood that if Hardy had
been convicted, Government might, on the same
evidence, have obtained capital convictions, even in
England, against about 50,000 persons. This evi-
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dence would have applied equally to the discon-
tented in Scotland, where prosecution had far less
chance of being arrested by acquittals. Yet very
few were indicted. Considering the temper of our
court, and of our juries, this abstinence from prose-
cution is most honourable to our public accuser.
Each conviction being hailed as a party triumph,
no Lord Advocate ever gave up so much. He used
to be applauded for the clemency of only charging
sedition, when he might have charged high treason.
But there was no ground for this praise. A trial
for treason would probably have superseded Brax-
field as head of the court, and it must have given
the prisoner whatever benefit he could get out of
the peremptory challenge, which, with a jury obliged
to be unanimous, might have been considerable ;
and, after all, a single and speedy death was at
least not worse than the many deaths that were
then implied in the unnoticed and humiliating
agonies of New South Wales.

Robert Blair, afterwards Lord President, was
Solicitor-General. An admirable person; but, im-
mersed in the very best professional practice, and
with no taste for political management, he took as
little charge of the public as he could. A good
sound lawyer, of spotless moral purity, and high
feelings of honour, he is one of the comfortable
examples of the height to which character may
elevate respectable powers. For without general
knowledge, enlarged views, or any splendour of
talent, and, for a person of his warm temperament,



INTRODUCTION. 93

of great poverty of thought and diction as a speaker,
Robert Blair, by mere dignity of character and
manner, professional sense, deep integrity, and
natural propriety of conduct, rose, justly, to be the
legal god of Scotland. Whenever his office or his
party forced him to come forward politically, he
fell below himself, and got hot; which, indeed, was
his prevailing temperament whenever he was roused
from his favourite condition of calm, magnificent
repose.

Thus, the only persons who conducted them-
selves in such a way as to place themselves on their
trial historically, were the judges. Assuming the
prisoners to have been guilty of the exact crimes
with which they were charged, and it being certain
that they had incurred the guilt of greatly and
uselessly alarming society, still the criminality of
a prisoner is no novelty. The prosecutors did their
duty effectually, but mildly. The juries, though
unquestionably prejudiced, were not more so than
the circumstances round them can account for ; and
the mere honesty of their verdicts,—that is, the
accordance of the verdicts with the jurors’ views of
the facts,—cannot be doubted. The public which
witnessed, and in general, applauded the proceed-
ings, only acted according to such light as its reason
then had. And even though all these, under the
impulse of improper feelings, had misconducted
themselves, they would only have done what, though
wrong, is neither very uncommon, nor very un-
natural, in periods of violence. But « court can
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claim no charity from such considerations. It is
set on an eminence above the world, where it ought
to breathe pure air. It acts in the sight and for
the benefit of all times. This, and its very function
of justice, imposes upon it, above all duties, the
duty of superiority to the intemperance of the hour.
The more that the region beneath them is tempest-
tost, the more ought the judicial atmosphere to be
calm. Everything else in these trials might now
be deemed insignificant, had the court kept itself
correct. I wish I could believe that it had done
so; or that subsequent judges, instead of giving its
errors importance by judicially adopting them, had
suffered them to be forgotten.



SEDITION TRIALS.

I.—Case of JAMES TYTLER, 7th January 1793.

THE accused did not appear, and was outlawed,
without anything being said either by the prosecu-
tor or by the court. The charge was that he had
published * a Seditious Libel.”

II.—Case of JorN MorToN, JAMES ANDERSON, and
Mavrcorm Craig, Journeymen Printers, 8th,
9th, and 11th of January 1793.2

The charge against these prisoners was, “The
uttering seditious speeches, tending to create a
spirit of disloyalty and disaffection to the sovereign,
and to the established government ; more especially
when such discourses and speeches are addressed to
persons in the military service of the country, whose
peculiar province it is to protect the king and con-
stitution as by law established, and uttered with a
view to corrupt and withdraw them from their duty
and allegiance,” etc. And the facts set forth in
support of this accusation were, that the prisoners
had gone into a canteen in the Castle of Edinburgh,

1 State Trials, vol. xxiii. y. 1. 2 Ibid. p. 7.
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and had there, in the presence of certain soldiers,
drank “George the Third and last, and damnation
to all crowned heads;” and had told the soldiers
that their pay was too small, and held ‘“out the
prospect of higher pay if they would join a certain
description of men whom the said persons styled
The Friends of the People, or a Club for Equality
and Reform.” All which was stated to have been
done “ with a seditious and wicked design,” and in
order “to seduce them (the soldiers) from their duty
and allegiance.”

The whole six judges were present.

The counsel for the prosecution were the Lord
Advocate (Dundas), the Solicitor-General (Blair),
and Mr. John Burnett, Advocate-Depute. Burnett,
the author of the (bad) work on Criminal Law, was
a laborious, dull, man, described by Henry Erskine
as “the great manufacturer of indictments”—the
crown-agents’ drudge.’

The prisoners’ counsel were Alexander Wight,
the author of the book on Election Law, and a justly
eminent person; David Willlamson, afterwards
Lord Balgray; and James Fergusson, afterwards a
Commissary and a Clerk of Session ; all of the Tory
party.

It was the fashion of those days to object to the
relevancy of almost every indictment.? The inter-

1 «The best apology for bestowing all this tediousness upon you is,
that John Burnett is dinning into the ears of the Court a botheration
about the politics of the magnificent ¢ City of Culross.”” (Letter from
Scott to Richardson, 3d July 1810 : Lockhart's Life, vol. ii. p. 285.)

¢ A Scotch indictment is a sensible, fair, and handy instrument. It
is, in its proper structure, not at all entitled to the praise said to be due
to its brother of England, which is described as being so particular as to
include all precision, and so general as to include all vagueness—that it
appears to tell the prisoner everything, but in reality discloses nothing,
and to pin the prosecutor down to certain specific points, while really
letting him in to everything. Whether this be true of an English indict-
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locutor fixing the relevancy was considered as a
step against the prisoner ; and whether the charge
was really liable to challenge or not, his counsel
would have been thought deficient in zeal if he had
allowed it to pass without some objection or other.
In some cases it was a mere form ; but still, to object
to the relevancy was a form rarely departed from.
By our rational practice the relevancy of the charge
is settled by the court before the evidence is
adduced. We have no idea of trying a prisoner
first, and then considering whether there was a re-
levant charge against him.

Mr. Fergusson performed the ceremony of object-
ing upon this occasion ; but what his objection was
it is impossible to discover; for the substance of his
statement is that the lads had gone into the Castle
by accident, and that they had no bad intention,
which were plainly matters of fact for the jury.

The libel was most properly found relevant.
And it ought to have been so, simply upon the
technical ground that the facts and the intentions
ment or not, the Scotch one is excellent. 1t is reasonably strict as against
the prosecutor, and reasonably communicative to the prisoner.

It contains what is technically termed a major proposition, and a
minor one. The major sets forth the law, the minor the facts. Thus, if
it be a case of theft, the indictment sets out by stating that « whereas
theft is a crime, yet you (the prisoner) are guilty thereof.” After which
the minor proceeds to tell how ;—thus, ‘“ In so far as you did, on such a
day, and at such a place (naming them), theftuously take a purse from
the pocket of A. B.” The major is irrelevant if it announces that to be a
crime which is no crime—such as witchcraft—or states what is a crime
incorrectly. The minor is irrelevant if its facts do not amount to the
crime charged in the major, or is defective in clearness, fulness, etc. If
a major sets forth a murder, and a minor sets forth a forgery, or anything
not a murder, that minor is wrong. In a case of sedition, the major
should announce ¢‘Sedition” as the generic offence ; and the minor
should disclose the facts someway thus: ¢ In so far as you did, at such a
time and place, wickedly utter the following words (quoting them), which
words are seditiouy, by being calculated and intended to excite a spirit
of disaffection,” etc. The major proposition may set forth a plurality of
crimes, and with aggravations. Thus: * Whereas mobbing, rivting, and

ausault, are crimes,” etc., ‘‘ yet you are guilty of the said criwes, or of
one or other of them,”’—so as to suit the evidence.

VOL. I. G
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set forth were sufficient to sustain the charge;
at least to sustain it prima facie, so as to com-
pel the court to submit the whole matter to the
jury. There was no necessity for the court de-
scanting upon the guilt of the prisoners by anticipa-
tion—a proceeding which should always be avoided,
if possible, because it tends to impress the jury with
particular views before the facts are disclosed to
them in evidence. To a certain extent this was then
not easily avoided in our practice—at least not with-
out great caution. Because one of the established
topics in objecting to the relevancy of an indictment
for sedition was, that the words charged exhibited
no guilt. The simple answer to this ought, in
ninety-nine cases out of a hundred, to be that, in
deternuning relevancy, the words must be taken to
mean that which the prosecutor undertakes to show
that they mean. But after a preliminary harangue
by the prisoners’ counsel commenting on the in-
nocence of the words, an incautious judge is apt to
be tempted to follow, and to refute him ; and is thus
drawn into a premature disclosure of his views not
only on the particular language, but on the whole
collateral matter. The great evil of this, especially
in seasons of prejudice, is that it obstructs the
future candour of the judge, and prematurely gives
a keynote to the jury. There may be some diffi-
culty in a judge’s hitting the exact line, but none
whatever in his abstaining from lecturing from the
bench on the political topics of the day, or antici-
pating what hLe thinks that the verdict must be.
How far this was abstained from in this trial appears
in the following judicial observations—all made
before the evidence began.

The matter of fact for the jury to determine
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was, whether the toast, if given, implied what was
ascribed to it ; and, if it did, whether this meaning
was expressed from levity or from wickedness.
But Lord Henderland seems to have settled this at
once. Referring to the toast—‘ What,” said he,
“was this but covertly expressing a most wicked
and flagitious wish that our gracious sovereign,
under whose mild and auspicious sway this nation
has arrived at a pitch of prosperity unenjoyed and
envied by most of the other parts of Europe, should
be damned ?”—as if the seditious character of the
words depended upon the personal character, or
official conduct, of the sovereign. Would his Lord-
ship have permitted the panel to attempt to prove,
or even to state, the reverse of these opinions?
““An impious wish that our beneficent sovereign,
distinguished by private and public virtues — his
sacred Majesty—the father of his people—would
be damned ! What could be more eriminal #”  On
the Club for Equality and Reform, his Lordship sets
out by saying, ““I can know nothing of these clubs in
this place:” a most proper sentiment. But un-
fortunately it is instantly followed by an ample
discourse on their nature and tendencies, the
reasoning and dignity of which might be forgiven,
were not the whole harangue so misplaced. “I
like not their names. The friends of the people,
and a club for Equality and Freedom! What
occasion for such associations with such names?
Are not the people protected in the enjoyment of
their constitutional rights, and in reaping the fruits
of their industry? A club for Equality and
Freedom! Freedom is a name we all revere, and
we enjoy it. But if by equality be meant an equal
division of property, it would be downright robbery
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to introduce it. To say that all men have equal
rights when born, is a proposition from which no
consequence can be drawn. Or to maintain that
all men are equal is neither founded in truth nor
nature. Scarce two children are born precisely alike.
Among men, we differ in the simplest powers of
the body. Few men possess the ability of walking
in such perfection as the celebrated pedestrian. Has
every man abilities, natural or acquired, to qualify
him for a Minister of State? Or does the exten-
sive knowledge of trade and commerce which so
eminently distinguish « Hope of Amsterdam, or cven
some of our own fellow-citizens here, who have, much
to thelr own honour and country’s advantage, dac-
quired large fortunes in the same way, belong to all
men?”’

It was perhaps a slight defect in the indictment
that it did not describe the ¢ Friends of the People,”
or “the Club,” as an association of a seditious
character, but merely calls them ““a certain descrip-
tion of men.” However, his Lordship first supplies
this by assuming them to be criminal; and then,
aware, apparently, that the panels had, by their
counsel, denied this, he takes the opposite view,
and assumes these associations to be innocent. “But
suppose the object of such societies to be no more
than to announce the above inconsequential pro-
position, or that their principles are furvourable to
order and government, that they mean to support
the Counstitution ; what then 2”7 Still « to withdraw,
or to attempt to withdraw, soldiers from such con-
stitutional dependence and discipline, and place
them under any other influence or authority what-
ever, must be a crime.” No doubt of it. A club,
though in other respects constitutional, is not
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entitled to make soldiers mutiny. But it does not
seem to have occurred to his Lordship that a club
that did this could not be an association *favour-
able to order and government,” and “meant to
support the constitution.” It seemsan absurd case to
put. Itislike talking of loyalty committing treason.

Lord Suinton agrees that the libel is relevant ;
and explains his views in a speech, which is unfor-
tunate in two particulars.

In the first place, instead of leaving the circum-
stances stated in defence to be commented upon by
the presiding judge, or to be dispesed of by the
jury, after the evidence, he goes into them at this
preliminary stage, and rejects the defence, not only
on the question of relevancy, but of fuct. He first
says that “The question is whether the articles
charged infer a felonious and criminal intent.” And
then, in reference to the plea, which in truth formed
the sole defence, that the words were spoken in
convivial levity, he says, “ Whether that construc-
tion can be put upon them, or whether liquor and
conviviality brought out the sentiments that were
uppermost (as tn vino veritas) would depend on the
proof, which is not hwus loci; we are now only to
consider whether the charge is relevantly laid.” All
this is correct. But then he immediately proceeds
to do the jury’s work by deciding that the words
and the sentiment imputed to the prisoners must
have been the result of seditious wickedness, and
not of thoughtlessness. “They proposed to drink
to them (the soldiers) a toast, which if not importing
even a treasonable intent, certainly imported a most
seditious and wicked wish against our most gracious
and beloved sovereign—a sovereign not only ex-
emplary to monarchs, but to pitvate men: a wish
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that he might be the last of his race; and at the
same time adding damnation to all crowned heads.
CAN such a wish be called the loose and thoughtless
expression of juvenile conviviality? or does it mot
rather import a seditious speech, intending to inspire
disloyal sentiments into the minds of the soldiers ?
But the charge does not rest here. Interest is the
serious argument with mankind—especially of the
lower rank. The charge states that this was not
overlooked. The prisoners tell the soldiers their
pay was too small. What is sixpence a day to a
soldier? You shall have higher pay if you will
join with the Friends of the People, or a club for
Equality and Freedom. Friends of the people!
What are Friends of the people?  Are the people
Sriendless?  The people—who are they? No doubt
the common people. Is not this a clear innuendo that
the common people are friendless—have no friends
but this club ?”etc. All this (to say nothing of its
taste) was plainly anticipating the result of the
evidence, not strictly deciding on the relevancy.
Accordingly, he distinctly says, “I am therefore
clear, upon the whole, that the particular articles
amount to the crime stated in the general charge,
viz., seditious speeches tending to create disloyalty
and disaffection to his Majesty, and to the estab-
lished ‘government, and an attempt to corrupt and
seduce the military from their duty.”

In the sccond place, surely such allusions as the
following to the state of the times —especially on
topics as to which great political parties were daily
proclaiming their difference of opinion—might have
been spared. ¢ The club for freedom too! as if we
were not free! as if we needed this club to assert
our freedom! Is there one here present who can
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name a time when this nation kad ever more free-
dom than now ; kad more security for lite, liberty,
and property, than at this mement, or indeed so
much ?  The state o5 the piesciit timies both at hoiie
and abroad Tto which there was no allusion in
the indictment] is the strong tngredicnt to muke the
tntent serivus and miirest.”  Many good men had
quite different views on these subjects, and thought
our liberties in such danger that clubs and other
associations for their protection were indispens-
able. If it was proper in one judge to give his
opinion on these matters one way, it might have
been proper for another judge to express his opinion
in an opposite way ; and what an exhibition would
this have been for a court !

Lord Abercromby ¢ adverted to the numerous
seditious meetings and associations in different parts
of the country ;” and “ considered the conduct of the
panels as appearing from the statement in the lbel,
as of a very aggravated and seditious nature.”

Possilly he only means that this is its nature
as set forth in the libel. If this was all he meunt,
he was right. But it is a pity that he made his
meaning doubtful, by referring so directly to cir-
cumstances certainly not set forth in the libel;
such as “the means that had been everywhere so
industriously employed by the members of such
associations to produce effects similar to what had
taken place in a neighbouring kingdom "—eflects
which his Lordship characterised as the most op-
pressive despotism.

The Justice-Clerk Braxfield took the case out
of the hands of the jury altogether. For the only
point submitted to them in the defence was, that
the words had no seriously wicked design, but were
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uttered carelessly. And his Lordship *observed
that it was no good defence to say that the words
here spoken were mere verba jactantia. They
were obviously of @ most wicked and seditious tmport,
and no plea of rashness, wantonness, or conviviality,
could be admitted as an excuse.”

The correct speech for his Lordship to have
made would have been this: “I agree with your
Lordships that this indictment is relevant. The
words, taken as we at present must take them, in
their ordinary meaning, are seditious. It is com-
petent for the prisoners, by evidence, or by argu-
ment, to satisfy the jury that a different construe-
tion ought to be put upon them ; or that they were
uttered in harmless levity—or that at least they
cannot be ascribed to any seditious or other wicked
intention. But all that the court knows at present
is, that the prosecutor, on the face of his libel, puts
a seditious construction upon them, and sets forth
expressly that they were uttered with the design
of infusing disaffection into the minds of certain
soldiers, and thereby withdrawing them from their
duty; and all this he demands to be allowed to
prove. In this situation, I see no ground on which
we can withhold the case from the consideration of
a jury. This being the only point now before us,
I have no occasion to allude to other matters. I
say nothing about the state of the times, because,
though this subject may possibly be introduced
hereafter, it is not judicially known, or raised, to
us at present. I cannot permit myself even to
glance at the excellencies, real or supposed, of the
British Constitution ; or at any measures, by clubs
or otherwise, that may be said to have been adopted
or to be in contemplation, for remedying any of its
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alleged defects; and still less at a subject, always
too delicate for discussion, and therefore always to
be assumed—the public and private virtues of the
sovereign. And I am especially anxious to protect
the prisoners, by avoiding the expression, and even
the formation of any opinion which may appear to
imply their guilt, or to indicate any difficulty in
their being able to reconcile the language imputed
to them with their innocence. The jury ought to
take their seats without any prepossession from
the court on these matters. All I have to say
therefore is, that I see no ground on which we can
reject this indictment as absolutely irrelevant.”

The relevancy being thus fixed, a jury was
picked, and evidence was gone into on both sides.

The evidence is very imperfectly reported—in-
deed scarcely reported at all. The words charged are
distinctly sworn to by one witness, who is said to
have been corroborated by several others. The
prisoners called witnesses to prove that their visit
to the Castle was casual, or at least had no connec-
tion with politics; “that they belonged to none of
the societies called the Friends of the People; and
that their characters were unimpeachable.”

They were unanimously convicted. And there
seems to be no ground for questioning the propriety
of this verdict.

They gave in a sensible and affecting written
statement to the court in mitigation of punishment,
setting forth their youth, their good characters, their
aged parents, their conscious innocence of intention,
its being their first offence, and their being connected
with no political society. “We confess that we
have been guilty of a piece of gross folly, and flatter
ourselves that your Lordship will be sensible that the
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situation of the country makes it more criminal
than it would otherwise have appeared.”

Lord Henderland proposed the punishment.
The prisoners had only been tried and convicted for
sedition—certainly not a capital offence. Never-
theless the greatest portion of his discourse is
occupied in showing that some other crime—it is
not clear what—but of which the prisoners had not
been convicted, was punishable by death. In
support of this he refers to the Pandects, the
Mutiny Act, a book called Bruce’s Military Law,
published in 1717, and the Emperors Arcadius and
Honorius. He then says, I ask pardon, my Lords,
for this digression. I have been led into it by the
novelty of the case, and the singular situation of
the times.” After which he proceeds to the proper
business before them.

“ We can only choose one of three punishments
—either transportation to Botany Bay;—banishment,
for sedition, to England, is out of the question—
corporal punishment by whipping and imprisonment,
or imprisonment alone. Were the panels aged and
inveterate offenders whom there were little hopes to
reclaim, be they of what profession they may—THE
MORE LITERARY THE FITTER FOR SUCH PUNISHMENT—
I should have had no scruple to deprive them of the
enjoyment of this happy Constitution against which
they had offended, and obliged them, by hard labour
in an infant colony, to repair in some measure the in-
jury they had done here. But it is a rule which a
criminal judge ought ever to have in view, exemplar
cum severitate personam cum misericordia intuen-
dam. The panels are young ; their habits have been
industrious, their former character peaceful.” There-
fore he was against Botany Bay. Heisalso against
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whipping, because ‘“to punish by whipping,
abandons them to despair, and disgraces their
parents, one of whom is a respectable citizen.”
Therefore ‘ wishing, in this part of my duty, to
Jollow the example and embrace the sentiments of
our gracious sovereign, who ever tempers justice
with mercy, I wish to adopt the punishment of im-
prisonment alone.” But he was not for making it
long, because it could only be in the jail of Edin-
burgh; and “to make them denizens as it were of that
unhallowed place, which is the sink of corruption,—
where everything that is vicious, base and criminal,
are huddled together,—where, if they preserve their
health, they cannot for a long tract of time escape
the contagion of vice and more sordid criminality—
appears to me to be a measure which the necessity of
example upon such persons in the present instance
does not absolutely require.”

The result was that they were sent to this
sink of corruption for nine months, and thereafter,
till they should find security to the extent of
1000 merks each for their good behaviour for
three years,—a punishment which, considering the
offence and the times, which last it was quite
competent for the court to take into view upon
common notoriety in this stage of the business, was
not too severe.

Next to the references by the judges to the
political circumstances of the day, and their com-
menting on the merits of the case in a way calculated
to convey premature impressions to the jury, the
most remarkable thing in this trial is the early
indication of the taste for transportation. There
was no Statute fixing this as the punishment, or as
a possible punishment, for sedition. Nor had there
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been any judgment to this effect, nor any precedent,
nor any judicial discussion on the subject. There
had not been a single trial for sedition for nearly
one hundred years. Yet without its being necessary
for the case—for the court had plainly agreed that
imprisonment was to be the punishment—and with-
out one word of argument, the legality of trans-
porting is at once judicially announced by Lord
Henderland, and no doubt of this is expressed by
any of the other judges. This was the state of the
judicial mind under which the question was soon
afterwards settled.

I have never heard how any of these young men
turned out afterwards, or what became of them.



II1.—Case of Joux ELDER and WILLIAM STEWART,
10th January 1793.!

ELDER is designed in the indictment bookseller
in Edinburgh, and Stewart as a merchant in Leith.
They were accused of publishing a seditious writing
and two seditious medals.

Elder appeared at the bar, but Stewart did not.
Stewart being the person chiefly aimed at, the case
was adjourned, on the motion of the prosecutor, in
order that he might endeavour to apprehend him.
He does not appear to have succeeded in this,
however, for no further proceedings took place
respecting either panel.

Yet the case is curious now as an example of
what the accuser and one of the accused concurred
in believing that the court would hold to be sedi-
tion. The one testified his conviction by indicting,
the other by flying.

The words on one side of one of the medals
were ““ Liberty, Equality, and an end to Impress
warrants,” and on the reverse, “ The nation s
essentially the source of all Sovereignty.” One side
of the other medal had the words, “ Liberty of con-
science, equal representation, and just taxation;” the
reverse the words, ““ For a nation to be free, it 1s
sufficient that it wills it.”

The writing, read under any feelings except

1 State Trials, vol. xxiii, p. 25.
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those of that particular time, is still more innocent.
It was a reprint of the “ Declaration of the rights
of man and of citizens, by the national assembly of
France, which is agreeable to sound reason and
common sense,” and was as follows :—

“]. Men are born, and always continue free and equal in
respect of their rights. Civil distinctions, therefore, can be
founded only on public utility.

“TI. The end of all political associations is the preservation
of the natural and unprescriptible rights of man; and these
rights are liberty, property, security, and resistance of oppres-
sion.

“III. The nation is essentially the source of all sovereignty;
nor can any individual, or any body of men, be entitled to any
authority, which is not expressly derived from it.

“IV. Political liberty consists in the power of doing what-
ever does not injure another. The exercise of the natural
rights of every man has no other limits than those which are
necessary to secure to every other man the free exercise of
the same rights; and these limits are determinable only by
the law.

“V, The law ought to prohibit only actions hurtful to
society. What is not prohibited by the law, should not be
hindered ; nor should any one be compelled to that which
the law does not recuire.

“VI. The law is an expression of the will of the com-
munity. All citizens have a right to concur, either personally
or by their representatives, in its formation. It should be
the same to all, whether it protects or punishes; and all being
equal in its sight, are equally eligible to all honours, places,
and employments, according to their different abilities, without
any other distinction than that created by their virtues and
talents.

“VII. No man should be accused, arrested, or held in con-
finement, except in cases determined by the law, and according
to the forms which it has prescribed. All who promote, solicit,
execute, or cause to be executed arbitrary orders, ought to be
punished, and every citizen called upon or apprehended by
virtue of the law ought immediately to obey, and renders
himself culpable by resistance.

«VIII. The law ought to impose no other penalties, but
such as are absolutely and evidently necessary; and no one
ought to be punished, but in virtue of a law promulgated before
the offence, and legally applied.
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“IX. Every man being presumed innocent till he is con-
victed, whenever his detention becomes indispensable, all rigour
to him, more than is necessary to secure his person, ought to be
provided against by the law.

“X. No man ought to be molested on account of his
opinions; not even on account of his religious opinions,
provided his avowal of them does not disturb the public
order.

“XI. The unrestrained communication of thoughts and
opinions being one of the most precious rights of man, every
citizen may speak, write, and publish freely, provided he is
responsible for the abuse of this liberty.

“XII. A public force being necessary to give security to
the rights of men and citizens, that force is instituted for the
benefit of the community, and not for the particular benefit of
the persons with whom it is intrusted.

“XIII. A common contribution being necessary for the
support of the public force, and for defraying the other expenses
of government, it ought to be divided equally among the
members of each community according to their abilities.

“ X1V. Every citizen has a right, either by himself or his
representative, to a free voice in determining the necessity of
public contributions, the appropriation of them, and their amount,
mode of assessment, and duration.

“XV. Every community has a right to demand of all its
agents an account of their conduct.

“XVI. Every community in which a separation of powers,
and a security of rights is not provided for, wants a constitu-
tion.

“XVIIL The right to property being inviolable and sacred,
no one ought to be deprived of it, except in cases of evident
public necessity, legally ascertained, and on condition of a
previous just indemnity.

“ Quere—Would not the people of every nation in the world,
by enjoying the above rational principles, be in a happier
condition? They have but to insist on them and they will get
them.

“ For a nation to be free it is sufficient that it wills it ;
“ And to love liberty, it is but necessary to know it.”
ORIGIN OF GOVERNMENT.

“I. The nation is essentially the source of all sovereignty.
“II. The right of altering the government is a national
right, and not a right of government.



112 SEDITION TRIALS.

“IIL. The authority of the people is the only authority on
which government has a right to exist in any country.

“IV. Government is nothing more than a national associa-
tion, acting on the principles of society.

“V. Government is not a trade, which any body of men has
a right to set up, and exercise for its own emolument, but is
altogether a trust from the people. It has of itself no rights,
they are altogether duties.

“In every free country the artist, mechanic, and labouring
man, has a right to bargain for his labour; and how is it that
in Britain, which is called the land of freedom, they are by law
deprived of their natural right? Why are they not as free to
make their own bargains as the lawmakers are to let their farms
and houses at what they deem their value ?

“The great body of the people allowing these laws to exist,
and that curse to liberty, impress warrants, at the caprice of
government, to be issued, is tolerating the greatest rights belong-
ing fo mankind to be violated and kept from them.

“The first and noblest sentiments that ought to be engraved
on the heart of every son of freedom should be

EQUuAL REPRESENTATION,
JusT TAXATION,
AND LIBERTY OF CONSCIENCE,

and the opposers of those just and equitable principles should
be considered by the people as tyrants, and ought to be treated
as such by them.

“In a nation where the greatest body of the people have no
right or voice in choosing their representatives, and are, at the
same time, enormously taxed,

“ Quere, Are they not treated in every respect as slaves or
fools? Even to be the inhabitants of a conquered country
would be as enviable a situation.

“ Quere, If a nation chooses a certain number of men to
represent them for a fixed period of years, suppose three,
and that body, of their own will and accord, prolong their
sitting to double the number of years for which they were
elected, how far can such conduct be constitutional, or consistent
with common sense, and the rights of the people who elected
them ?

“Can the people of Scotland reflect without indignation on
the conduct of a certain body of men, and particularly so on the
behaviour of Mr. D , when the motion was lately made for
a reform in the b hs of S d, and was rejected by them
with the greatest supercility and contempt ? :
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“From the free will and accord of such men the people of
Britain have very little chance of getting their representation
extended on a more rational and equal plan. Such a reform
must be accomplished by themselves.”

This writing, as well as the two medals, are
charged as seditious, according to their plain and
natural meaning. There is no innuendo set forth ;
no reference to any peculiarity which made their
circulation more dangerous then than it would have
been at any different period; no statement that
any of their phrases or principles were the watch-
words or tests of sedition among the people, or
among the members of any party.

Now, giving the words ordinary fair play, I
cannot discover any criminality either in the de-
claration or in the medals. There is abundance of
abstract propositions about liberty, from which, as
Lord Henderland says in the preceding case, “mno
consequence can be drawn.” But this is usual in
all declamations about freedom, and about the true
sources and the proper limits of power; and their
inconsequentiality is the best evidence of their
harmlessness. That such political mottoes as were
engraved on these medals, and such political prin-
ciples as were announced in the declaration, might
tend to inflame, and that inflammation might end
in insurrection, might be true, without sedition.
It is possible for a country (Russia for instance) to
be in such a condition that these results would
follow from the enunciation of any principles of
liberty whatever. The publication of Magna
Charta or of the Declaration of Rights may, in
certain circumstances, produce rebellion. But this
will not found a relevant charge of treason or of
sedition. And whatever may have been thought of

VOL. L H



114 SEDITION TRIALS.

these publications in Edinburgh, in the year 1793,
there are few reasonable tories who would now
think that they deserved prosecution.

Accordingly, if the trial had proceeded, it is
possible that the indictment might have been found
irrelevant. Only neither the accuser nor the prin-
cipal accused expected this.



IV.—Case of JaMEs SmiTH and JoEN MENNONS,
4th February 1793.

THis case ended like the preceding one. One
of the accused (Smith) was outlawed for not ap-
pearing, and the prosecutor not choosing to proceed
against the other alone, the diet was adjourned,
and the matter was never afterwards moved in.

The major proposition is that ‘“the wickedly
and feloniously printing and publishing, etc., any
seditious paper or writing tending to create a
spirit of disaffection to us, and of discontent with
the present excellent constitution of our kingdom,
and to excite tumults and disorders therein, or
which publicly express approbation of works of a
seditious and inflammatory nature—more espe-
cially when the practical use of these writings s
expressly recommended to the community, are
crimes,” etc.

The facts set forth in support of this charge are
that Smith had produced certain written resolutions
to a meeting held at Partick, which, upon his
motion, were adopted, and that Mennons afterwards
printed and distributed them. So that the case
depended entirely upon the character of these
resolutions, which were as follows :—

“ PARTICK, 22d November 1792.

“ The inhabitants of the village of Partick and
its neighbourhood, animated with a just indigna-

1 State Trials, vol. xxiii. p. 33.



116 SEDITION TRIALS.

tion at the honour of their town being stained by
the erection of a Burkified Society,! have formed
themselves into an association under the name of
the Sons of Liberty and the Friends of Man. At
this meeting—from its number, equally hopeful to
the people, as formidable to the tools of tyrants—
the following resolutions were unanimously adopted :
—1st, That the Society do stand forward in defence
of the rights of man, and co-operate with the re-
spectable assemblage of the friends of the people in
Glasgow, and with the innumerable host of reform
associations in Scotland, England, and Ireland, for
the glorious purpose of vindicating the native rights
of man,—Liberty, with a fair, full, free, and equal
representation of the people in Parliament. 2d,
That the Sons of Liberty in Partick, having atten-
tively perused the whole works of the immortal author
of ¢ The Rights of Man, THoMAS PAINE, declare it as
their opinion, that if nations would adopt the prac-
tical use of these works, tyrants and their satellites
would vanish, like the morning mist before the ris-
ing sun! that social comfort, plenty, good order,
peace, and joy, would ditfuse their benign influence
over the human race.”

The only sedition that can be said to transpire
through these grand words consists in the adoption
of Paine’s book. It is therefore a defect (perhaps)
in the libel that it does not set forth, technically
and substantively, that this work was seditious, but
only intimates this ncidentally and indirectly, by
mentioning “ the libellous and scditious book or pub-
lication, entituled Paine’s whole works,” as one of
the productions. Certain passages are selected from

1 A society, T presume, for disseminating the principles of Edmund
Burke.
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this book, and the attention of the accused is called
to them by their being quoted among the list of the
articles to be brought forward as evidence.!

How far the guilt of sedition is incurred by a
general recommendation of a seditious book is a
question not unworthy of being discussed, if such
a charge shall ever be made again. The affirmative
certainly cannot be laid down without some im-
portant qualifications, especially in reference to
opinions expressed, or to recommendations given,
by individuals privately. The point, I suppose,
must always come to this,—whether the accused
promoted the inculcation of the criminal writing ? or
whether, by adoption, ke appropriated and published
its sentiments ? And this must be a question, on
the whole circumstances, for the jury. If the pri-
vate expression of individual opinion shall be held
sufficient to warrant a conviction, an alarming field
of justifiable accusation is opened to the prosecutor ;
for it is an unfortunate fact that books are read,
and have rash opinions expressed about them, nearly
in proportion to their atrocity, and to the attempts
to suppress them by penal law. There was no book
more generally read, and more freely commented
on, or more diffused by quiet sales, and by undis-
guised loans, than this very Paine’s Rights of Man.
But the peculiarity of this case was, that it was the
public recommendation, for practical use, of the most
wflammatory and offensively seditious book of the
age, by a numerous association, publishing its reso-
lutions.

1 By our practice the prosecutor is not only obliged to give the accused

a list of witnesses, but of all writings or other articles on which he meaus
to found. These are termed the Productions.



V.—Cases of CApraIN JoHNSTON and of SiMoN
DrumMoNnD, January and February 1793,
and January 1794.!

THESE were not cases of sedition, but of contempt.
But I notice them, because they were ultimately
connected with the current proceedings against
sedition.

Johnston was the editor and proprietor, and
Drummond the printer of a newspaper called The
Edinburgh Gazetteer,—a vulgar, intemperate publi-
cation. Johnston, who lived in Edinburgh many
years after this, was a respectable man, and a
gentleman in his manners. The only fact against
him is, that he should have been connected with
such a newspaper; which, however, was polluted
by no such personal calumny as is now quite com-
mon, nor by anything that would now be thought
criminal intemperance ; but was discreditable solely
from its being the popular organ, and from indulg-
ing in the vulgar declamation natural to such a
championship.

The trial of Morton, Anderson, and Craig had
begun upon the 8th of January 1793, and was
finished, by their receiving sentence on the 11th.
On the 15th there appeared in the Gazetteer what
professed to be a report of the proceedings, with a
speech, bearing to be in his own words, by the Lord
Justice-Clerk.

1 State Trials, vol. xxiii. p. 43.
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There can be no doubt that this was an inac-
curate, and probably a wilfully inaccurate account of
the trial. But in this respect it was not more partial
than most party reports of similar proceedings ; and
had there been no offence except in the unfairness
of the report, it is not likely that there would have
been any complaint. But, as was notorious at the
time, the true delinquency lay in the speech ascribed
to the Justice, which made him personally vulgar and
odious. Nobody who ever heard him speak could
refuse to acknowledge that the Scotch imputed to
him was rather softened than exaggerated; and
everything he said during these trials shows that
no injustice was done to his sentiments. In truth
it was the general fidelity of the portrait, attested
by its being long afterwards recited, even by the
Justice’s friends, as an excellent imitation of the
diction and manner of the original, that made it
so offensive. Still, a contempt may be committed
by a ludicrous representation of judges, the truth
of which, even if it could decently be inquired
into, can never be established, or be expected to
be admitted. The prudence of giving such things
importance by noticing them, is always to be
doubted. Accordingly attacks far more severe
and weighty than this, but which it was not
absolutely necessary to check, from their obstruct-
ing some actually current proceeding, have gener-
ally been overlooked by judges, who are aware that
true dignity is generally able to protect itself. I
do not recollect that Lord Mansfield thought it
‘worth his while to take any judicial notice of
Stewart for his merciless letters about his Lord-
ship’s conduct as a judge in the Douglas cause;
and certainly Justice Best did not move judicially
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against the excoriation by Sydney Smith on his
Lordship’s opinions on the use of spring-guns.! The
impression at the time was probably correct, that
if it had not been for the temptation of crushing
the Gazetteer, and punishing its conducters, their
contempt of court would never have been noticed.

The proceedings began by a statement from
the Lord Advocate that the account of what had
passed at the late trial ““was not only partial,
untrue, and unjust, but by imputing partiality
and injustice to the court, as well as from other
circumstances appearing in the paper itself, was
clearly and evidently calculated to lessen the regard
which the people of this country owe to the
Supreme Criminal Court.”

Captain Johnston was ordered to attend ; which,
after a delay of about a fortnight, occasioned by
his being ill of inflammation in the eye, he did.
He at once admitted that he was the proprietor and
editor of the newspaper, and that as such he was
responsible for what had appeared in it, which he
did not defend. But he took no personal blame to
himself, because at the time the article was pub-
lished, and for some time before as well as after,
he had suffered so severely from the disease in
his eye, that he had taken no charge of the paper
whatever, and indeed had been practically blind.
“From the commencement of January (says his
written statement) to the 16th (the day after
the article was published), the day I underwent
a severe operation in my eye, had the treasures
of the world been laid at my feet, I could not
have dictated, read, or wrote one line. It is only
within these ten days I have been out of dark-

1 Edinburgh Review, vol. Xxxv.
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”»

ness.” He ascribes the publication to the inad-
vertence of Simon Drummond, to whom he had
intrusted the superintendence of the paper, and
had given positive orders that he should insert
nothing without his knowledge and approbation—
an instruction which, in this instance, had not
been obeyed; and that he had not heard of the
contemptuous article till the 22d or 23d, and then
only by accident. All intentional disrespect was
disclaimed, and in rather fulsome language.

The complaint upon this was extended to Drum-
mond, who had not been originally included in it.
He was then twice examined, and gave a materially
different account. For he says that he had received
no instructions from Johnston, except that he should
avoid the insertion of anything which should appear
to him (Drummond) to be libellous; that it was
* “his invariable practice ” to send a copy of the paper
to Johnston by one of the boys in the office as soon
as 1t was thrown off ; that he called on him, and saw
him on the 16th, the day after the publication of
this number, and had a conversation with him on
the subject of this very article, part of which he
(Drummond) read to Johnston, who expressly ap-
proved of it. In all these particulars he directly
contradicts his principal. He does not insinuate
however that Johnston was privy to the composition,
or original insertion, of the article. The manuscript
could not be recovered ; but it was neither in the
writing of Drummond nor of Johnston ; and Drum-
mond’s explanation is, that “he found the said
manuscript among other packets which had been
sent to the office; ” that having read only a part of
it, he put it into a bag, from which it was taken by
a .boy, and was printed without his knowledge ;
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but that he read 1, and added to ut, before it was
JSinally thrown off.

Legally, Johnston’s statement could not be
affected by Drummond’s contradictions; because,
when Drummond moved that he should be dismissed
unpunished on the ground that he had been taken
by the Crown as a witness, and therefore could no
longer be viewed as a panel, the court decided that
it was not as a witness, but as an accused party,
that his declarations had been taken ; and this being
his position, what he had said could only operate
against himself. Morally, the statements of the
master seem entitled to credit in preference to those
of the servant, and this on the following grounds :—

1. Drummond was improperly examined, and in
a way calculated to lead him to save himself, by
showing him the points on which he might contra-
dict his superior. What Johnston had said was read
over to him. “ And the former declarations emitted
by Captain Johnston, and the paper given in by
him to court, entituled Apology, etc., being, at the
declarant’s own desire, read over to him, he of him-
self declares,” etc. It is not usual, nor can it ever
conduce to fairness, to let one party know, before
making his own declaration, what a conjoined party
may have declared, especially when, as in this case,
no such opportunity was afforded to Johnston.
Drummond having desired it was only an additional
reason why it should have been refused.

2. He did not state the facts in which his con-
tradictions consist at his first examination. That
first examination was taken a day after Johnston had
made his statement, so that he probably knew what
Johnston had said; and this was at least known
to the accuser and to the court. Yet at his first
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examination neither does he voluntarily contradict
Johnston, nor do those whose object was the truth
ask him any questions to enable him to do so. He
then applied, five days after Johnston’s statement,
and four days after his own first examination, to be
allowed to make a new declaration; and not only
was this very properly allowed, but he was most
improperly indulged, at his own request, with first
hearing what Johnston had said. It is only then
that the contradictions come forth, though the cir-
cumstances in which they consist must obviously
have presented themselves to his mind, if they had
been well founded, at the first ; because their import
is that he had been left to conduct the paper with-
out any special instructions, and that the proprietor
approved of the article almost the moment after its
publication, so that little personal blame could be
attached to himself.

3. The openness of Captain Johnston’s original
explanation, from which he never deviated,—his bad
health, the 16th, the day on which he is said to have
heard and approved of the article, being the very
one on which he underwent a painful operation, and,
above all, his character, render the assertions of
Drummond by far the least credible.

However, it was a contempt of court, even on
Johnston’s own showing ; but not nearly so bad a
one as it would have been upon Drummond’s.

The result was that the court (Braxfield all
along absent) found that “ the said publication is a
false and slanderous representation of the proceedings
in the said trial, and a gross indignity offered to
this high court, calculated to create groundless
jealousies, and doubts of the due administration of
Jjustice by the supreme criminal court of this part of
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the united empire.” They were both therefore sent
to jail for three months, and bound to find security,
Johnston to the extent of £500, Drummond to the
extent of £100, “for their good behaviour ” for three
years.

This ended the first stage of the proceedings.

They were renewed about a year afterwards (20th
January 1794) by the Lord Advocate presenting a
petition for the forfeiture of the bond granted by
Captain Johnston and his sureties.

This application was, in substance, rested on the
statement, that the Convention of the Friends of
the People was a seditious association; that this
fact was judicially known to the Court, because
William Skirving, its secretary, had, within these
few days, been convicted of sedition, chiefly for hav-
ing been active in its proceedings ; that, neverthe-
less, Johnston had certainly attended one, and pro-
bably two, of its meetings ; that he had even spoken
there ; and that certain letters written by him to
Skirving showed that he had been in communication
with that person previously about the business that
was to be brought forward ; that “ this conduct of
Mr. Johnston was highly aggravated, not only by
the consciousness, which he appears to have all along
felt, of the impropriety of his behaviour ; but that,
on this last occasion, the meeting or convention had,
by the change of its name, the form of its procedure,
the nature of the motions made, and the purport of
the debates and harangues which took place in'it,
CLEARLY AND UNEQUIVOCALLY proved that the sedi-
tious, NAY, TREASONABLE, nature of its proceedings,”
etc., from all which the conclusion was, that he having
musbehaved, his bond should be declared forfeited.

Answers were lodged to this petition by Johnston
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and his two sureties, one of whom, Mr. James Camp-
bell, writer to the Signet, and afterwards solicitor
in London, was a whig, and the other, Dr. Francis
Home, physician in Edinburgh, and for many years
afterwards a professor in the University, was a very
decided tory. These answers were signed, and from
their style, I should think, must have been written
by Henry Erskine, who had then the honour of
being Dean of the Faculty, and about two years
afterwards the still higher honour of having been
dismissed, on account of his political principles, from
that situation.

The answers tear the complaint to tatters. No
refutation could be more triumphant. Upon the
absurdity of considering what Johnston had done as
accession to sedition, which was the sole ground of
complaint, but of which sedition he had never been
convicted or even indicted, it was unanswerable.

Accordingly, “no further procedure took place,
nor did Captain Johnston sist himself in court.”

Three things are remarkable in this affair :—

One is, the commencement of that habit which
pervaded almost all the immediately subsequent
cases, of first describing aggravated sedition as
treason; and then violating the law by proceeding
against this treason as only sedition. The prosecutor
here states that the treasonable nature of the society’s
transaction was clear and unequivocal; yet no step
was taken against it or any of its members for
treason, as such.

Anotheris, that Erskine never took up the point
that sedition, or even treason, was no legal ground
for forfeiting a bond for good behaviour which had
been granted in relation to a contempt of court. On
the contrary, by confining himself to show that his
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client was not chargeable with all the guilt of the
convention, he seems to have agreed with the pro-
secutor that a forfeiture would have been incurred
by accession to that guilt. Where two such autho-
rities concur, any third person may be rash in
doubting. But are not all bonds, though for
general good behaviour, to be taken as in relation, not
perhaps to the precise offence for which they were
exacted, but to the class of offences? Does a surety
bind himself that his friend shall obey the whole
criminal law? Would forgery be a ground for for-
feiting a bond for good behaviour granted on a con-
viction for contempt ¢! The terms of this bond, and
I understand of all such bonds, were that  he, the
said William Johnston, should Aave and maintain a
good behaviour for the space of three years,” ete.
But does this, being interpreted, mean that he is to
observe the whole moral law? Would bigamy have
brought in the sureties ?

The third is that the petition and the whole
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